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1.
 INTRODUCTION:



The University of Wyoming recognizes the importance of international students, faculty, and staff to the scholarly pursuits of the university.  International Student Services (ISS) was established in 1990 to meet the specific needs of this population and the institution.  The staff is trained to assist non-immigrants and their hiring departments to ensure that federal, state, and university regulations are being met.  In addition to immigration counsel, ISS offers a weekly electronic newsletter, mandatory orientation for new international students/scholars; social security, income tax, and immigration workshops; weekly coffee hours; special cross-cultural events, ISS also supervises the International Resource Center located (Knight Hall, Room 244).   

International Student Services has been designated by the institution to assist non-immigrants with obtaining the correct visa/permit and/or ascertaining the validity of their existing documents at UW.  This authority was instituted to protect the interests of the University.  It should be noted that ISS can only advise on immigration issues that are directly related to this institution.  ISS employees are not immigration attorneys and cannot dispense legal counsel.  

Except in very limited circumstances, all international students, faculty, and staff coming to UW need documents issued by or in the name of the University of Wyoming.  International Student Services has been authorized by the Citizenship and Immigration Services (C.I.S.) as the responsible office for non-immigrants at UW.  To help insure that they come in on the appropriate visa status, International Student Services must be notified of all nonimmigrants coming to UW, even if they technically will not be employees (e.g., consultants).  They must register in person with ISS upon arrival, bringing all of their travel documents to ISS when they check in.  

It is very important to contact ISS in the hiring process as early as possible, e.g. during the interview stage.  Depending upon an individual’s specific visa classification, the employment application process can take as long as 4-6 months to complete.  In order to meet government recruiting requirements and to avoid the possible need to re-advertise the position at a later date, departments with a large number of international applicants would be well advised to discuss advertisements for faculty positions with a staff member of ISS before posting them.  

The ISS staff hopes you will find this manual helpful in working with international students, scholars, and staff.  If you have any questions, please do not hesitate to contact the office at the above address.  ISS looks forward to working with you!
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2.
IMMIGRATION TERMS/DEFINITIONS

The following are terms that UW faculty and staff may wish to know when meeting or talking with international students and scholars.  The definitions will provide an understanding of the more common terms that are important to nonimmigrant students/faculty/staff during their stay at the University of Wyoming.  

TERM



DEFINITION

Alien
An individual who is not a citizen or a national of the U.S.  The term refers to all foreign nationals in the U.S. whether or not they are here temporarily or with permanent resident status

B-1/B-2 Visa
B-1 visas are issued to foreign business people coming to the U.S. on behalf of their foreign employer.  B-2 visas are issued to individuals coming to the U.S. to visit friends or relatives, to vacation, or to accompany a B-1 visa holder.  A B-2 visa holder may not enroll in classes with the expectation of changing later to a student visa classification.

C.I.S.
Citizen and Immigration Services– formerly called the Immigration and Naturalization Service (INS).  It is a branch of Homeland Security and responsible for border security.

Dept. of State (DOS) 
The federal agency that is responsible for American embassies and consulates throughout the world.  Consular officials, as employees are called, are responsible to the Secretary of State.  The DOS is actually the government office responsible for the issuance of all visas into the U.S.

DOL
Department of Labor.  Assists with the H-1B visa program and is a key partner in that process.

DS-2019
This DOS form is generated by UW and is used to bring international scholars, researchers, short-term scholars, and professors to UW.   It is used to obtain the J-1 exchange visitors visa.

F-1 Visa
This visa is available only to full-time enrolled students working toward a degree, certificate, or specified course of study at a U.S. institution.

Form I-9
This is an Employment Eligibility Verification form that every employee must complete prior to beginning employment at UW.  International students and scholars receive this form in the Human Resource Office, (Wyoming Hall, Room 139).  

Form I-20
This form is generated by UW upon an international student’s formal acceptance to the institution.   It is used to obtain the student’s F-1 student visa.  It also indicates the starting and ending date of the student’s immigration status at UW.

Form I-94
The form is an Arrival Departure card (this small white card is stapled in front of the passport).  The date written on this card is the date on which the individual’s permission to stay in the U.S. expires.
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H-1B Visa
This visa is for specialty occupation jobs requiring a minimum of a Bachelor’s degree.  As the employer, UW is the petitioner and the nonimmigrant is the beneficiary.

Immigrants
An individual whose intent is to emigrate to the United States.  Every individual who goes in to a consulate /embassy for a visa is assumed to be an immigrant.  To receive a nonimmigrant visa listed below they have

to show evidence that they will be returning to their home country at some point.

Immigration Service
Another term for the C.I.S.

J-1 Visa
This visa classification is sponsored by the Department of State and is used to bring several classifications of non-immigrants to conduct research, teach, or study in the U.S.  The length of time varies depending upon the J-1 category and can be from several days up to three years.

Nonimmigrants
Individuals coming to the U.S. for a temporary stay.  They have to demonstrate to the American consulate/embassy that they are not intending to emigrate to the U.S.  Nearly all international students/scholars/spouses at UW are nonimmigrants.

O-1 Visa
This visa is reserved for “outstanding professionals.”  The person qualified for this type of visa must be considered an outstanding professional in his/her field, and be recognized internationally by his/her peers as such.

Passport
A document issued by a government that identifies the holder and his/her citizenship, and permits that person to travel abroad.   For employment purposes an individual must always have a valid passport in order to work.

Port of Entry
A port or place where an individual may apply for admission into the U.S.  Airports in the U.S. that have the term “international” in the title are usually U.S. ports of entry, e.g., Denver International Airport.  An inspection of all arriving nonimmigrants is conducted at the port of entry.

Primary Designated 
The individual at UW who, through a Justice Dept. application procedure,

Student Official (PDSO) has accepted responsibility for the F-1 students who are on the campus and verified that they are in compliance with the requirements of SEVIS (see below).  At UW, that person is the director of International Student Services has been designated through a Justice Dept.


Responsible Officer
Individual authorized by the Dept. of State to accept responsibility for individuals on the J-1 visa to be hosted by UW.  At UW, the director of International Student Services, is the “RO.”

SEVIS
Student Exchange Visitor Information System (SEVIS) is an electronic database established by the C.I.S. that monitors all international students and scholars entering the United States.  SEVIS records students admitted to UW, application for their visa, arrival at a U.S. port of entry, academic progress while a student or scholar at UW, and departure from
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the U.S.  UW is responsible for updating information to SEVIS on each international student and scholar as it changes.   SEVIS is coordinated by the staff of International Student Services.

TN-1 Visa
The Trade NAFTA visa is for Canadian and Mexican nationals only.  There is no limit as to the number of years a nonimmigrant employee can visit on this visa, but the employment must be temporary in nature and the visa renewed each year.

Visa
The document issued by an American consulate/embassy to a nonimmigrant to travel and enter the U.S. from abroad.  In effect, this is an “entry ticket.”   A visa stamp issued by a U.S. consular division abroad indicates that the consular official was satisfied at the time of the visa’s issuance that the person was coming to the U.S. for the purpose intended.  A stamp in the passport permits that individual to board a vessel or plane to a U.S. port of entry.  It does not guarantee that the individual will then be permitted to enter the U.S. at that point.  The C.I.S. inspector will make that determination upon inspection.  

Visa Waiver  Program
Sometimes called the “WB/WT” visa.  It has been established on an experimental basis for citizens of certain countries who wish to travel to

the U.S. as visitors.  Citizens of over 20 countries can be admitted to the U.S. for up to 90 days as B-1 or B-2 visitors without obtaining an actual visa from a U.S. consulate/embassy.  Extensions of stay or change of visa status are not permitted upon entering the U.S in this category.  U.S. citizens are granted the same benefit in traveling to participating countries.  Only a valid passport is required.    In return U.S.  citizens may travel to these countries with only a valid passport.

3.
UNIVERSITY OF WYOMNG VISA CLASS OPTIONS AND DESCRIPTIONS

GENERAL INFORMATION: The University of Wyoming enrolls over 350 international students on nonimmigrant visas; these students are neither U.S. citizens nor permanent residents.   International students, who usually spend two years or more in the U.S., often demonstrate the initiative, flexibility, and experience to adapt to new situations.  Their outstanding UW education and their multilingual abilities make them a special asset to U.S. employers.  They stand to gain from the employment they receive from you, but, your organization benefits greatly from their unique skills and new approaches to challenges.   

International Student Services is pleased to assist any department or faculty member with questions or concerns about bringing foreign citizens to UW as students, scholars, or visitors.  Just remember that upon arrival individuals must report to International Student Services so that their presence can be officially documented and copies of their travel documents made.  This includes short term visitors who may be here only for a few days.

All persons who are not U.S. citizens or lawful permanent residents (green card holder’s or resident aliens) must have permission from the Immigration Service (Citizenship and Immigration Services; C.I.S.) to perform certain activities and remain in the United States.   Even those who do not have to obtain a visa stamp from a U.S. consulate abroad prior to entry into the U.S. MUST obtain this permission, which is granted at the port of entry upon arrival in the U.S. or, from a C.I.S. office inside the U.S.  This permission comes in the form of various visa classifications.  
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Below are some of the most commonly used visa classifications for non-citizens and nonimmigrants to work or study at UW.  You should note that the terms “Primary Designated Responsible Official” and “Responsible Officer” or “Alternate Responsible Officer” DO NOT connote the faculty adviser or department chair.   These individuals are found in International Student Services and are authorized by the U.S. government to represent UW in visa-related matters.   

The following information is very general.   If you plan to invite a foreign national who will use one of the following visa classes or any other visa classification, please contact International Student Services to insure s/he will have the proper visa documents to pursue his or her desired activities at UW.

4.
GENERAL VISA CLASSIFICATIONS/ DESCRIPTIONS USED AT UW

4.1
STUDENT VISAS (F-1):  International students generally hold either F-1 (student)     or J-1 (exchange visitor) visas while in the United States.   The C.I.S. permits students employment if the work is related to their field of study, employment of up to 20 hours per week on campus during the academic year, and, in special circumstances, work authorization due to unforeseen economic hardship. These types of employment are explained below.  Eligible students need not change their visa category to accept these types of employment.

4.1.1
STUDENT EMPLOYMENT:
4.1.2
ON-CAMPUS EMPLOYMENT:  An F-1 or J-1 student holding an I-20 or DS-2019 from UW may work on the UW campus without having to obtain permission

from the C.I.S.  On-campus employment primarily means work performed on the university’s premises.  Commercial firms such as those in the  Wyoming Union are considered on-campus employers.  Students may also work for departments temporarily at off-campus locations as long as the institution is the employer and compensation comes through the department.

Students may work up to 20 hours per week during the academic year (including assistantship hours) and 40 hours during vacation periods and the summer.  For students who wish to work on campus the steps are as follows:

· Complete an ISS Blue SEVIS Information Request Form.  This must be done in person at ISS for any student who wishes to be employed;

· If employment is for an assistantship, the GA nomination papers sent to ISS by the Graduate School;

· ISS will issue employment authorization through People Soft to Human Resources and note it on SIS; 

· Student goes to Human Resources to complete an I-9 form.

· Student brings copy of I-9 receipt to the department; 

· Student begins employment.

Remember, students may not begin employment until they have first checked in with ISS upon arrival on campus and have completed the I-9 process.

Remember too, that the student is required to have a U.S. social security number prior to beginning employment.  
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4.1.3 OFF-CAMPUS EMPLOYMENT:  After being enrolled at UW for nine consecutive months (one academic year), an F-1/J-1 student in good academic standing and in-status with the requirements of their visa may be eligible to apply to the C.I.S. for off
campus work permission.   The options for off-campus work authorization fall under a category called Optional Practical Training (OPT). 

 Optional Practical Training has several categories:

4.1.4
CURRICULAR PRACTICAL TRAINING (CPT):  A form of OPT, Curricular Practical Training, is employment that is considered a “required or integral part” of the student’s academic program.  Curricular Practical Training can be full or part-time, but the student must maintain full-time registration while on CPT. S/he must also receive academic credit for the employment experience.  To apply for CPT the steps are as follows: 

· Pick up a CPT Information Packet from ISS;

· Complete a “ISS Blue SEVIS Information Request Form”;

· Complete the I-539 in the CPT packet;

· Provide a letter indicating why the CPT is necessary for the degree;

· Provide a letter from the student’s adviser indicating why the CPT is necessary; and

· Provide a letter from the prospective off-campus employer outlining responsibilities, work location, hours, and supervisor.

Students may not begin employment until authorized on the Student Exchange Visitor Information System (SEVIS) by ISS.  Once all the documentation is received, this normally only takes a couple of days to complete. 

4.1.5
OPTIONAL PRACTICAL TRAINING (OPT):  OPT is also employment directly related to the student’s field of study but, unlike Curricular Practical Training, may be done either during the student’s academic program or after completion of studies.  OPT prior to completion of studies is limited to part-time work during the academic year.  It, however, can be full-time during vacation and holiday periods.  Graduate students who have finished all coursework and are completing thesis or dissertation research may apply for full-time OPT during the academic year as long as they are registered for at least one semester hour.  

Students are now eligible for up to a 12-month period of OPT for each change to a higher education level, i.e., Master’s to Ph.D.  Unlike in the past, students applying for OPT after post graduation are now required to submit their application to the Immigration Service no later than the degree completion date.  However, OPT can still begin as late as 60 days following the completion of studies as long as it has been applied for prior to the graduation/completion date.

Because of long C.I.S. processing delays for OPT, students should plan to apply three to four months in advance of their graduation/completion date.   To apply for OPT, the steps are as follows:

· Pick up an “OPT Information Packet” from ISS;

· Complete an “ISS Blue SEVIS Information Sheet”;

· Complete the I-538 and I-765 Forms in the packet;

· Have the adviser complete the Academic Adviser’s Recommendation Form for OPT;
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· Obtain two passport size pictures and print the student’s full name on the reverse sides with a blue felt tip pen;

· Pay the C.I.S. Fee of $120; and 

· Return the petition and documentation to ISS. 

ISS - will forward the documentation to the Immigration Service, create a SEVIS record for the student and issue a SEVIS-generated I-20 document.

Employment may not begin until the individual has actually received work permission in the form of an Employment Authorization Document (EAD) from the C.I.S. indicating a starting date.  

Because UW is required to maintain the individual’s F-1 record until OPT is completed while on OPT after graduation, students must continue to report any name or address changes to ISS.

4.1.6
WORK AUTHORIZATION BASED ON ECONOMIC HARDSHIP:  If a student experiences unforeseen economic hardship, h/she may apply to the Immigration Service for permission to work for any off-campus employer.   To receive this kind of work authorization, students must be currently enrolled full-time at UW.  Employment is limited to 20 hours per week when school is in session but can be full-time during vacation and holiday periods.  Such employment authorization is usually valid for up to one year and may be renewed if the student has not graduated and can demonstrate continued financial necessity.  To apply for Work Authorization Based on Economic Hardship, the steps are as follows:

· Complete an “ISS Blue SEVIS Information Request Form”;

· Complete the steps and documents in the “Work Authorization Based on Economic Hardship” petition available at ISS;

· Provide a letter to the director of ISS requesting this type of employment and explaining why it is necessary;  

· Demonstrate that on-campus employment is unavailable or insufficient to meet one’s financial needs; and  

· Pay the Immigration Service fee of $120.

Students may not begin employment until they receive the Employment Authorization Document (EAD) from the Immigration Service with a beginning employment date noted on it

This process can take 4-6 months depending upon Immigration Service processing times.
4.2 PROFESSOR, RESEARCHER & SPECIALIST VISAS (J-1):  The J-1 Exchange Visitor visa classification was created to promote academic, cultural, and scientific exchange between the visitor and the host country.  It should be used to bring someone to the United States on a temporary basis to perform specific research or teaching activity.  This visa should not be used as a means for expected long term employment.  State Department regulations require that the appointment be temporary and the individual not be a candidate for a tenure-track position.  The initial appointment cannot exceed three years.  Generally, employment not connected with the appointment is not permitted.  Reimbursements, honoraria, or per diem payments received as a guest lecture or collaborative researcher, etc. may be undertaken only with prior written approval from the Responsible Officer of the scholar’s exchange program.   Generally, persons on another institution’s J-exchange 
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visitor programs must transfer to UW’s exchange visitor program before beginning employment at UW.  (For procedures on reimbursement, see below.).    

      Generally, individuals will enter the U.S. on a J-1 (exchange visitor) visa either as a

visiting research scholar or visiting faculty.  The sponsoring faculty member at UW and

the incoming exchange visitor complete an “Exchange Visitor Request Form” available

from ISS.   This form provides ISS with all of the necessary information to input

into the SEVIS data system to create the DS-2019 form, the document needed

by the individual to receive their J-1 visa.   It is provided to the department for mailing

to the incoming exchange visitor.   

It should be noted that J-1 visitors will have to demonstrate that they have a minimum

of $1,000 per month available to them while at UW.  Additional funding is required if the J-1 visitor is accompanied by dependents.  This financial information is required by federal regulation.

4.2.1 EXCHANGE VISITOR (J-1) RESEARCHER/SCHOLAR/SPECIALIST/PROFESSOR         

      EMPLOYMENT:

Exchange visitors in the researcher/scholar/professor/short–term scholar categories may be employed with little difficulty upon arrival on campus.   The steps are as follows:

· Visitor’s report immediately upon arrival to International Student Services in Knight Hall, Room 241 with all of their travel documents;   

· ISS electronically reports their arrival  at UW into the SEVIS data system, thus verifying and protecting their immigration status;

· ISS sends the visitor to (Human Resources, Wyoming Hall, Room 139) to complete an I-9;

· The visitors then take the I-9 receipt to the department to complete the hiring process.

Remember, the individual will be required to have a U.S. social security number in order to be employed in the U.S.  


Employment must end on the program termination date noted on the DS-2019 form.

The department must notify ISS on the employee’s termination date so that this information may be put into SEVIS.   

4.2.2
J-1 INCIDENTAL EMPLOYMENT:  

To work for any employer other than the University of Wyoming (or sponsor named on  Form DS-2019), theJ-1 visitor must first obtain approval in writing from the Responsible Officer or Alternate Responsible Officer from the office that originally issued the visitor’s DS-2019 form.  The RO (or alternate) must evaluate the proposed employment in terms of the original program objectives and individual circumstances and then decide whether that employment appropriate.   

If UW is the sponsor, then the J-1 Responsible Officer (RO) is the director of International Student Services.  If the sponsor is another agency or institution, the UW RO has no authority to grant employment permission not associated with UW.  To obtain authorization for incidental employment, present the following to the J-1 Responsible Officer:  
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· An offer letter from the prospective employer describing the terms and conditions of the proposed employment, including the duration, the number of hours, the field or subject, the amount of compensation, and a description of the activity for which the individual is being hired;

· A letter from the department chair (or faculty supervisor) recommending employment and, in reference to the letter from the prospective employer, and confirming that the employment:
-directly relates to the individual’s principal activity;

-is indeed incidental; 

-will not delay completion of the program, and; 

-enhance the Exchange Visitor program

If the documentation supports the employment, and if the J-1 Responsible Officer in International Student Services, agrees, s/he will authorize employment in writing to the individual.  
4.2.3
SHORT-TERM SCHOLAR CATEGORY (J-1):  This J-1 visa program was created to promote academic, cultural, and scientific exchange between the visitor and the host country.  The short-term scholar category is used to bring someone to the U.S. to observe, lecture, consult, or participate in conferences or meetings.  This visa DOES ALLOW reimbursements, honoraria, or per diem payments in the visitor’s capacity as, for example, guest lecturer.  The maximum time the visitor can remain in the U.S. in this visa category is six months.  No extension of stay beyond the six-month period is permitted.   The steps are the same as those described in 4.2.1. 
4.2.4 
SPECIALIST CATEGORY (J-1):  This J-1 visa program was created to promote  academic, cultural, and scientific exchange between the visitor and the host country.  It should be used to bring a foreign national who is an expert in a field of specialized knowledge to observe, consult, or demonstrate special skills, except for those who may fall into the professor/researcher category mentioned above.  This visa should not be used as a means of general employment.  The regulations require that the individual not fill a permanent or long-term position.  The specialist may receive payment and

      remain in the U.S. for a maximum of one year only.  The steps are the same as 


those described in 4.2.1.
4.3
B-1 OR W-B VISITOR FOR BUSINESS VISA CLASS:  These visa classes permit short-term visitors to come to the U.S. to conduct business; present a lecture; and attend conferences, seminars, and other business meetings. These visa classes do not permit employment.  THEY DO, however, allow honoraria and per diem payments to be made provided that the visitor’s stay at UW is not longer than nine days and the visitor has not accepted reimbursements from more than five other institutions in the U.S. during the preceding six-month period.  

Reimbursements to persons in these visa classifications may be subject to  

substantial tax withholding, and you may wish to contact the Taxes and Investments Office in Old Main, Room 107C for further information on taxation.   To make certain an individual qualifies for the B-1 honorarium, please consult with International Student Services prior to bringing the individual to UW.  

Canadian citizens who enter the U.S. without documentation are considered to be admitted in the joint B-1(Visitor for Business)/B-2 (Visitor for Tourism) visa classification.  

Page 10

4.4
B VISA VISITOR HONORARIUM AND REIMBURSEMENT PAYMENTS AT UW:  

Institutions like UW have struggled for years with the problem of international guest lecturers who come into the U.S. in business (B-1) or tourist (B-2) visa classifications, classifications which make it impossible for UW to pay the promised or contracted honoraria.  Recently, with the passage into law of the “American Competitiveness and Workforce Improvement Act,” Section 431 of the law permits educational and nonprofit research institutions to pay reimbursements for expenses and honoraria to international visitors engaged in academic activities.  

Anyone engaged in academic activities at an academic institution or nonprofit research institution while in the “B” visa classification may be eligible for reimbursements for expenses or an honorarium.   Please note that the activity can last no longer than nine days.  Each visitor is limited to six such reimbursements or honoraria payments in the U.S. during a six-month period.  

Department staff can recognize the “B” classification readily -- it covers the B-1, B-2, combined B-1/B-2, WB, WT, and combined WB/WT classifications.  One of these notations must appear on Form I-94, the Arrival/Departure Record (white card normally stapled into the individual’s passport).  

Under the old law UW could reimburse documented expenses only to those admitted in B-1 or WB, “visitor for business,” status.  UW could not reimburse expenses for those in B-2 or WT, “visitor for pleasure” status.  No one under the B-2 or WT classifications could be paid an honorarium.  Under the new law, all of these classifications may now receive both reimbursements for expenses and payment of honoraria.

Important Note:  If the individual is ONLY BEING REIMBURSED for expenses and NO HONORARIUM IS BEING PAID, a social security number or individual taxpayer identification number (ITIN) is not required.  If an honorarium is being paid, then one of 

these numbers is required for taxation purposes, even if the individual is in the country for a very limited period of time!  The steps are as follows:

· Upon arrival, the visitor first visits International Student Services department.  Copies are made of the identification page of the passport, the expiration page, and Form 1-94, which is normally stapled in the passport;

· ISS sends the visitor to the department so that a travel voucher for reimbursement of expenses can be processed by the Accounts Payable Office;

· If the payment is to include an honorarium, the visitor has to demonstrate that he or she has either a social security number or an ITIN.   San Dee Hutton in ISS and Megan Hanneman in Taxes & Investments can help the individual apply for the ITIN if necessary.   If one is not in possession he or she will have to apply  for it in order to receive the honorarium.  The honorarium is paid through the Accounts Payable Office;

· Departments may also want to contact Taxes & Investments before the arrival of a visitor that is being paid an honorarium  to find out about withholding requirements and tax treaties that my be available to alleviate withholding burdens.

NOTE:  Specific questions regarding the payment of an honorarium should be directed to HR, Tax & Investment, and/or Academic Affairs.
.    
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4.5
NAFTA’s TN VISA CLASS:  The TN visa is available only to Canadian or Mexican citizens (not legal residents of those countries).  It permits only the activities associated with the title or appointment as stated in the appointment letter.  It is available only to Canadian or Mexican citizens (not legal residents of these countries).  Only professions listed in the North American Free Trade Agreement (NAFTA) qualify.  Examples of such professions include faculty, research associates, and certain allied health professions.   (International Student Services maintains a listing of professions that qualify under the auspices of NAFTA.)

The TN is issued one year at a time, and although there is no limit on how long one can work in the U.S. under the TN visa, the individual’s ultimate intent must be to stay temporarily.  Like the H-1B visa class, UW does not control the issuance of visa documents, and the TN requires a petition to the Immigration Service and payment of a processing fee to same.  Unlike the H-1B, however, the TN for Canadian citizens may be acquired at the port of entry to the U.S. if the proper documentation is presented to the Immigration Officer.

NOTE:  There are special requirements for the issuance of a TN for a Mexican citizen.  Reimbursements, honoraria, or per diem payments for guest lectures, etc., if they are noted in the original appointment letter used to obtain the visa, may be permitted on a TN visa.  

4.5.1
NAFTA and the “TN” EMPLOYMENT VISA: The TN (Trade NAFTA) category was developed as part of the North American Free Trade Agreement (NAFTA) to facilitate the entry of Canadian and Mexican citizens to the United States to engage in professional business activities on a temporary basis.  The TN category allows for the admission of individuals for the purpose of working for a U.S. employer as a professional.  However, only certain occupations specified in the NAFTA treaty can serve as the basis for TN employment.  Many occupations normally associated with an American university qualify for TN employment.  International Student Services maintains a complete listing of all occupations that qualify under the TN category.

Both Canadian and Mexican citizens can be admitted to the U.S. in TN status in increments of up to one year.  Extensions of stay are also granted in up to one-year increments.    There is no cumulative total limit on the time a Canadian or Mexican citizen can be in TN status.  Status can be renewed each year    indefinitely, provided that the stay is temporary in nature.

There is no annual limit on the number of Canadians granted TN status.  The annual limit on the number of Mexicans granted TN status is set at 5,500.  

The procedures for TN status differ greatly for Canadians and Mexicans.  Before a
 Mexican citizen can obtain TN status, his/her U.S. employer must file a Form ETA 9035 “(Labor Condition Application)” with the Department of Labor, and a Form I-129 “(Petition for Nonimmigrant Worker)” with the Immigration Service.  The process is similar to that for obtaining an H-1B visa (see 4.6 below).  The Mexican citizen is required to obtain a TN visa from a U.S. consulate before being able to enter the U.S. in TN status.

Departments wishing to hire a Mexican citizen under NAFTA should contact International Student Services for additional information and assistance.

A Canadian citizen does not require prior approval from the DOL or the C.I.S. and he/she does not have to obtain a TN visa.  A Canadian simply presents him-or herself at a U.S.
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port of entry with the required support documentation, and is admitted directly in TN status.   

Departments wishing to hire a Canadian citizen should advise the applicant that C.I.S. regulations require a Canadian citizen to present the following to the Immigration Inspector at the port of entry:

· Proof of Canadian citizenship;

· A detailed letter from the UW department describing the duties the applicant will assume at UW, noting the anticipated length of stay, outlining the educational qualifications or credentials which demonstrate the applicant has professional level status, specifying

the payment for services to be rendered by the visitor, and confirming that the applicant meets all license requirements if applicable;

· Evidence that the employment is in one of the occupations listed under NAFTA (obtained from ISS);

· Evidence that the individual has the required credentials, e.g., transcripts for the profession;

· A statement that the purpose of the entry to the U.S. is temporary;

· A $50 filing fee in U.S. dollars.

The steps on campus are as follows:

· Upon arrival at UW the individual must report immediately to International Student Services so that copies of his/her credentials may be made for the permanent files.

· The individual then goes to Human Resources Office (Wyoming Hall, Room 139) to complete a Form I-9;

· The visitor then takes the receipt to the department to begin employment.  

4.6      THE H-1B TEMPORARY WORKER VISA CLASS:  This visa permits only the activities

normally associated with the title or appointment.  The H-1B visa is available to any professional with at least a bachelor’s degree who will engage in the practice of the profession for which s/he was trained and which requires a minimum of a BA/BS degree.  This visa is issued in 3-year increments and is valid for a maximum stay of six years.  Unlike the F-1 and J-1 classes where the institution controls the issuance of visa documents, the H-1B requires the establishment of a prevailing wage by the State of Wyoming, an approved Labor Condition Application from the Department of Labor (DOL), (two-three weeks processing time), an approved visa petition from the Immigration Service (three-four months processing time), and the payment of a processing fee to International Student Services and the Immigration Services (C.I.S.)
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4.6.1     H-1B Temporary Worker in Specialty Occupations at UW



          Basic Procedure Flow Chart

Note:  Approximate processing time: 3-6                      

          months (and subject to change)



Note:  Credential Evaluation may be necessary




Note:  Wage offered to individual must be at least 95% of prevailing wage.


Note:  Department should send all of the required documents to ISS at this point.  This includes a copy of the original “Internal Notices” of filing the LCA: should be sent to ISS once they have been posted for the required 10 days.




H1-B applicants may not begin actual employment until they have received permission from the Immigration Service, checked in with International Student Services upon arrival on campus, and completed an I-9 document with Human Resources (Wyoming Hall, Room 139).   
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4.6.2
GENERAL UW H-1B VISA BULLETIN AND PETITION INFORMATION:


What is an H-1B Visa?

· H-1B temporary worker nonimmigrant status is designated for individuals coming temporarily to the U.S. to perform services in a specialty occupation.  The position must be a specialty occupation as defined by the Immigration Service as “an occupation that requires (a) theoretical and practical application of a body of highly specialized knowledge, and (b) attainment of a bachelor’s or higher degree in the specific specialty as a minimum for entry into the occupation in the United States..”  (Refer to INA214(i); 8USC 118(i).)

· The H-1B candidate must demonstrate that s/he is qualified for the position and must possess the knowledge and skills needed for the position.  A minimum of a bachelor’s degree is required and must be in a specialty field.

· The UW hiring department must provide documentation to prove that the position requires a person with special qualifications and that the international visitor has those qualifications.   The Immigration Service makes the final determination on whether or not the individual qualifies for the H-1B classification.

· The nonimmigrant must be paid a minimum of 95 percent of the prevailing wage for the position in the work location.  A prevailing wage statement may be obtained through a Wyoming State Employee Securities Administration (SESA) regional employment survey.

· If the minimum requirements for the H-1B visa are met, an application can be made through the Citizenship & Immigration Services Service Center in Lincoln, Nebraska.  That application petition must include:

· The H-1B visa application;

· Support documentation that includes (1) a letter of support from the employer, (2) two/three recommendation letters supporting the qualifications of the nonimmigrant, (3) curriculum vitae/resume of the nonimmigrant, and (4) copies of all previous and current immigration documents (passports, I-94 cards, 1-20’s EAD cards);

· A Labor Attestation (ETA-9035) filed with the Department of Labor based upon the prevailing wage determination;

· A posting of the intent to hire an H-1B nonimmigrant must be posted for 10 days in two conspicuous locations in the department;

· A C.I.S. application fee of $96.00 (01/24/2003);

· A premium processing fee of $1,000 for expedited service (15 days) from the C.I.S. if desired; and, 

· A fee of $100 to International Student Services.

The H-1B is visa application is filed with the C.I.S. Service Center.

· Approval from the C.I.S. can take anywhere from 30 to 120 days, or 15 days with premium processing, unless additional information is required.

· If the employee’s current work authorization expires prior to receiving H-1B approval, it is legal for the individual to remain in the United States.  However, they are not eligible for employment during this period of time.
· If employees are currently in H-1B nonimmigrant status and changing employers, they may begin working for the new employer as soon as the new H-1B application has been received by the C.I.S.   In the case of a denial, employment must be terminated immediately.

· The employer is required to provide notification to the C.I.S. of any substantial change in the duties of the employee.
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· By signing the I-129 H-1B application, the department is guaranteeing, as required by federal statute, responsibility to pay reasonable costs of return transportation to the individual’s last place of residence abroad in the event employment is terminated by the employer prior to the expiration of the H-1B visa status.
· It is the department’s responsibility to notify HR and ISS of the termination of an H-1B nonimmigrant prior to the expiration of the visa.  Then the C.I.S. can be notified as required by law.

· The department agrees to pay the return airfare to the employee’s last place of residence outside the United States.  This fact should be documented in the employee’s severance package.

· The H-1B visa may be valid for a period of time not to exceed three years and may be renewed for an additional three years, for a maximum of six years.  To renew the H-1B visa, the complete process as outlined herein must be repeated each time.

· There is no limit to the number of H-1B visa holders that can be employed at UW at any one time.
· If your H-1B applicant is OUTSIDE THE U.S. he or she will need time to apply for an H-1B visa at the U.S. embassy or consulate in order to enter the U.S.  

· If your H-1B applicant is IN THE US AND HAS A J VISA, the possibility exists that your prospective employee may not be able to change from a J visa to an H-1B visa without first obtaining a waiver of the two-year home residency requirement.  This J-1 visa requirement necessitates a return home for two years.  For information about a waiver, please refer to the following web site: http://travel.state.gov/jvw.html . (If you are not sure if your visitor is subject to the home stay requirement, please contact International Student Services).  

· H-1Bs are only eligible to enter the U.S. 10 days prior to the start of their employment at UW.  

· Valid H-1B status is dependent on employment.  There is NO grace period for terminated H-1B employees, although the C.I.S. has generally permitted up to 10 days to (1) change status to another visa category, (2) leave the U.S., or (3) file another H-1B application.

· Spouses and children of foreign nationals who hold H-1B visas are eligible for H-4 (dependent) visas.  

· Family members with H-4 visas are not eligible to work in the U.S.  

· H-1B rules include a “non-benching” rule that requires the employer to continue to pay the wage rate to an employee in non-productive status unless the nonproductive status is due to extended illness, maternity leave, etc.

· H-1B’s invited to lecture, collaborate, conduct research, or present at other institutions can receive reimbursement and or allowances for reasonable living and transportation costs only.  They are not authorized to receive an honorarium.

· Current H-1Bs may remain in the U.S. and employed for 240 days while waiting for a timely filed H-1B extension approval from the C.I.S  If the employee is traveling during this time, please contact International Student Services
4.6.3 THE H-1B APPLICATION PROCEDURE:  The H-1B non-immigrant application is a three-step process involving both the Department of Labor (DOL) and the Immigration Service.  This process is a three-way partnership between International Student Services, the UW hiring department, and the applicant/employee.  The hiring department/s must work together with the applicant to prepare the required materials.  Employers are required to obtain prior clearance from the DOL before an H-1B petition may be filed with the Immigration Service.  Employers are required to file a Labor Condition Application
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(Form ETA 9035) with the DOL, making certain attestations concerning the prevailing 

wage, working conditions, possible labor disputes, and notice of the position filing. These regulations apply to both initial and extension H-1B nonimmigrant applications.  

Departments should contact International Student Services to begin the H-1B process to discuss procedures regarding the following three steps in detail.

4.6.3.1 STEP ONE:  The prevailing wage determination requires employers to ensure that the wage offered does not discriminate against U.S. workers by offering wages that are
significantly lower than the norm.  The Wyoming State Employee Securities Administration (SESA) in Jackson is the source used to establish the prevailing wage in Wyoming.    International Student Services will assist departments in preparing a document which outlines the duties of the position.  It will be forwarded to SESA, which will then conduct a regional employment survey and use that to determine a prevailing wage.  The H-1B regulations state that an employer must pay 95 percent of the prevailing wage.   Depending upon the information that is returned from SESA, it may be necessary to update the employment description in order to meet the requisite 95 percent of the prevailing wage.    SESA normally returns the prevailing wage report to International Student Services within 10 working days.  

Once a prevailing wage determination is requested through International Student Services, the hiring department must submit an IDR to ISS in the amount of $100.  The fee is used to support ISS and must be paid so that ISS can file the request with SESA in a timely manner. 

4.6.3.2 STEP TWO:  The Labor Condition Attestation (LCA):  UW must attest that 95 percent of the prevailing wage will be paid to the employee, that the employee is eligible for the same benefits as other similarly employed US workers, that the employee is not being employed because U.S. workers are out on strike or lockout, that the employment of the international visitor will not adversely affect working conditions of other workers, and that proper notification was given of the university’s intent to hire an H-1B nonimmigrant.  These attestations require documentation that must be made available to the Department of Labor (DOL) and for public inspection.  UW, through International Student Services, files the Labor Condition Application with the DOL in Philadelphia. 

The LCA must be included in the H-1B petition that is submitted to the Citizenship and Immigration Services in Step Three. 

A. The steps required to file a Labor Condition Attestation are as follows:

1. Prepare the form “Internal Notice of Filing of Labor Condition Attestation” in support of H-1B;
2. Submit two copies of the LCA Notice, signed by the department chair.  The notice must be posted with the hiring department at two conspicuous places (including, but not limited to, bulletin boards in the immediate proximity of wage and hour notices or occupational safety and health notices) for 10 working days.  It must be of sufficient size and visibility to be readily noticed.  The notices must be posted on or within 30 days before the date the LCA is filed.
3. Once the 10 days are reached, the department signs, dates, and forwards, the two-posted LCA’s to ISS.  They will be maintained in a public access file.): 
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B.   Preparation of Packets:

Once a certified LCA is obtained from the Department of Labor then the petition can be sent to the Immigration Service for adjudication and issuance of the H-1B visa.  The department must complete and obtain, the items listed below.  Please submit an original and three copies of all documents to ISS along with the checklist below.  ISS will review the documents, obtain the director’s signature on all the necessary forms, and contact the department when the petition is ready to be sent to the Immigration Service.  The Department should maintain a copy of all documents sent to the Immigration Service.  ISS will prepare the originals to be sent to the C.I.S. and a copy for department’s records.  The packet includes: 

-
A Faculty/Staff Information Sheet;

-
The Prevailing Wage Determination;

-
A copy of the Internal Notice of Filing of the Labor Condition Application;

-
A check payable to the “Bureau for Citizenship and Immigration Services” for I-129 filing fees in the amount of $130 (do not abbreviate check);

-
An H-1B support letter signed by Departmental Chair (sample attached);

-
A beneficiary’s resume (if filing an H-1B extension, an updated resume should be included);

· Beneficiary’s educational documents; copy of highest degree diploma and/or official transcript.  

If the highest degree is not from the U.S., an independent credential evaluation is recommended as proof to the Immigration Service that the foreign degree is the equivalent to a U.S. degree and was earned at a prominent foreign university.  If the Immigration Service does not accept the document, the petition will be returned for evidence of equivalency and the petition abjudication will be delayed.  It is recommended to obtain a credential evaluation to avoid processing delays.  (There are many credential evaluating companies.  Two of the more commonly used companies include World Education Services, Inc. at www.wes.org or 1-800-937-3898 and Educational Credential Evaluators at www.ece.org or I-414-289-3411.  Any document not in English must be translated.  On the translation this statement must appear and be signed and dated by the translator; “This is a true translation.  I am fluent in ___________  and English.  I have no personal interest in this matter.)”
-
Beneficiary’s immigration documents (copy of the beneficiary’s I-94 card and passport);

· Certification of Documentation Statement;  

You may submit ordinary legible photocopies of the required original documents.  Please submit copies of both sides of documents.  You may be required to present the original documents during any subsequent contacts with the CIS or DOL.  The Certification of Document statement must be signed and dated by either the applicant or the department and submitted with each petition and/or application;


AND

The following, depending upon current visa status:

    

Current Visa

F-1
__ Copy of I-20 (both sides)




__ Copy of Employment Application Document (EAD) if applicable

J-1
__ Copy of all IAP-66(s)
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__ Copy of evidence of a 212(e) waiver if applicable

H-1B
__ Copy of current I-797 H-1B approval notice

__ Proof prior H status was maintained (i.e., Letter from previous 

    employer, copy of last pay stubs, etc.)




__ Other (if other, check with ISS)


AND

Materials for dependents (spouse/child) who require H-4 status only.  (Note, H-4 dependents may not be employed while in this visa classification.)

__ 
Form I-539, Application to Extend/Amend Non-immigrant Status (form may be obtained from ISS or on the Web at

                 
     
http://www.ins.gov/graphics/formsfee/forms/files/i-539.pdf );

__ 
Check payable to the “Bureau for Citizenship and Immigration Services”; for I-539 filing fee in the amount of $140 (do not abbreviate on check)

__ 
Copies of immigration documents including the I-94, passport, and any other documents; and



__ 
Copy of marriage document if available.

4.6.3.3
STEP THREE:  Request of the H-1B Visa from the Immigration Service (C.I.S.)

International Student Services will notify the departmental contact person when the packet is ready to be mailed to the Immigration Service.   It will be available through the Immigration Coordinator for pick-up.  The steps are as follows:

__
Pick up the “H” Submission Packet from ISS;

__
Put department copy of “H” Packet in employee’s file;

__
Sign and return “Acknowledgment of Certified LCA”;

__
Return the two original internal notices of filing of the LCA after they have been posted for 10 days; and

__
Mail two original “H Packets” to the Citizenship and Immigration Services Office in Lincoln, Nebraska; the department will be responsible for express mailing the petition to the C.I.S. Center in Lincoln, NE (402-323-7830) using a mail service that tracks the package, e.g., DHL).

4.7
THE O-1 ALIEN OF EXTRAORDINARY VISA CLASS: The O-1 nonimmigrant category is for the employment of individual aliens who have achieved and sustained national or international acclaim for extraordinary ability in the sciences, arts, education, business, or athletics or aliens who have demonstrated a record of extraordinary achievement in the motion picture and television industries.  This category permits an employer to petition the Immigration Service for an individual to come to the U.S. on a temporary basis to continue to work within his or her area of extraordinary ability or achievement.    

The visa is initially granted for the term of the appointment or, up to three years.  There is no maximum time limit for this visa class.  Extensions are granted only in one-year increments or less.

The key challenge for UW departments wishing to use this category will be to develop documentation that convinces the Citizenship and Immigration Service that the individual has “extraordinary ability” as defined in statute and regulation.  A written advisory opinion 
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from a peer group is also required.  In some ways the visa is similar to the H-1B above, e.g., an initial stay of three years permitted with possible extensions.  Unlike the H-1B process, however, the Department of Labor is not involved in obtaining the O-1 visa.   Because the individual must be able demonstrate expertise in his or her field and sustained national or international acclaim, it is important that the department contact International Student Services to discuss realistic possibilities of obtaining this visa for a potential employee.  For information on the steps required, contact International Student Services

 4   H1-B Petition
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      The Immigration Service in Lincoln, NE.  Dept.
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