
     1See Order, dated September 2, 2004, at 2 (“It is FURTHER ORDERED that ... Plaintiffs’
Motion to Compel Michael Carr’s Deposition and Production of Documents Related Thereto
[2298] shall be and hereby [is] ... DENIED AS MOOT, with leave to refile ....”). 

     2The Motion to Compel, Plaintiffs’ Exhibit 1, was filed as part of Plaintiffs’ Consolidated
Opposition to Defendants’ and Michael Carr’s Motions for Protective Order and to Quash
Notice of Deposition of Michael Carr and Motion to Compel [2297] and [2298].  Plaintiffs’
Consolidated Reply re Motion to Compel Michael Carr’s Deposition and the Production of
Documents Related Thereto, dated October 14, 2003, Plaintiffs’ Exhibit 2, replies to both the
trustee-delegates’ and Michael Carr’s responses to the Motion to Compel.  Plaintiffs note that
since the filing of the Motion to Compel several events have occurred that vitiate both Carr’s and
the government’s opposition to the Motion to Compel.  First, on April 5, 2004, the master resigned
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        On September 2, 2004, this Court denied as moot Plaintiffs’ Motion to Compel Michael

Carr’s Deposition and the Production of Documents Related Thereto, dated September 24,

2003, [2298] (“Motion to Compel”) and granted leave for plaintiffs to refile the Motion to Compel

once contemnors’ desperate efforts to disqualify this Court on appeal were resolved.1  They are

conclusively resolved.  The Supreme Court summarily and emphatically rejected contemnors’

meritless petition for a writ of certiorari on February 22, 2005.

Therefore, in accordance with this Court’s instructions, attached hereto is the Motion to

Compel and plaintiffs’ reply.2  As this Court may note, this matter has been fully briefed for a year



without preparing a report and recommendation that assessed the culpability of any contemnor. 
Second, on May 20, 2004, the Court of Appeals barred the master from preparing any such report
and recommendation.  Third, on February 8, 2005, this Court again rejected the government’s
claim that plaintiffs’ discovery is limited by APA constraints and expressly reconfirmed plaintiffs’
right to full discovery under federal rules.  Thus, the superficial arguments raised by Carr and the
government relative to the timing and the nature and scope of plaintiffs’ discovery have been
vitiated by events as well as pertinent decisions of this Court, the Court of Appeals, and the U.S.
Supreme Court. 

Finally, plaintiffs have discovered no governing law that bars the deposition of Carr by
notice and bars document discovery through a request for production where, as here, both the
deponent and his counsel entered an appearance in these proceedings and the latter’s appearance is
for the general purpose of defending the contemnor before this Court.  Moreover, Carr’s counsel
not only entered an appearance, he has participated in hearings and status conferences presided
over by the master and filed papers on matters related thereto.  Finally, it is clear that the
representation of Carr is solely “in connection” with the Cobell litigation.  Otherwise, the
generous payments to Carr’s counsel would constitute a misappropriation of federal funds since
the payments can only be made if the professional services are rendered “in connection” with the
Cobell litigation.

     3This is a Notice of refiling the Motion to Compel for which this Court has already granted
leave.  Therefore, no motion is required under local rules.  Further, there is no requirement to meet
and confer under local rules.  However, in anticipation of righteously protests from the usual
suspects, plaintiffs met and conferred with Carr’s counsel and counsel for the government, each of
whom opposes this filing.  Because contemnors’ counsel have been, and continue to be, paid
millions of dollars in appropriated funds to defend the contemptuous behavior of the contemnors,
plaintiffs expect to continue to be deluged with frivolous motions and oppositions.  Apparently,
there is no incentive for contemnors to be circumspect since the American taxpayer is paying their
bills.  Fortunately, the IRS should be recovering a sizeable portion of the value of such funds
inasmuch as the payments to private counsel constitute taxable income to the contemnor.  

2

and one-half – since October 14, 2003 – and is ripe for a decision so plaintiffs finally can begin to

hold Carr and his fellow contemnors fully accountable for their deplorable deception, their

conscious violations of this Court’s orders, and for some of the harm they have inflicted

unconscionably on 500,000 individual Indian trust beneficiaries.3 
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1Plaintiff consolidate in this document their Replies to the Oppositions of both defendants
and Michael Carr to plaintiffs’ Motion to Compel filed on September 25, 2003 (the “Motion to
Compel”).  Interior Defendants’ Opposition to Plaintiffs’ Motion to Compel Michael Carr’s
Deposition and the Production of Documents Related Thereto was filed on October 3, 2003
(“Defendants’ Opposition”);  Carr’s Non-Party [sic] Michael Carr’s Reply in Support of Motions
for a Protective Order and to Quash Notice of Deposition of Michael Carr and Opposition to
Plaintiffs’ motion to compel Discovery was filed October 6, 2003 (the “Carr Opposition”).

These documents were filed on a consolidated basis together with memorandum
addressing defendants’ and Carr’s motion for protective order and motion to quash with respect
to Mr. Carr’s deposition.
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2Indeed, Carr does not even cite any case law authority in his Reply (beyond references to
opinions issued in this litigation).
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I.  Defendants Once Again Feign Misunderstanding of the Nature of Civil
Contempt

In their Motion to Compel, plaintiffs set forth defendants’ and Carr’s clear failure to cite

relevant case law:

Neither Norton nor Carr cite a single case standing for the curious proposition that
in a civil proceeding because discovery may uncover misconduct that is criminal in
nature, the limited discovery of federal criminal procedure governs.

Id. at 9 (emphasis original).  Both defendants and Carr have failed to address their absence of

authority on this key issue.2

Indeed, Carr implicitly admits that in order for defendants’ and his argument (that

plaintiffs are supposedly seeking criminal discovery) to have any merit, plaintiffs would have to be

pursuing only criminal contempt against Carr and his fellow putative contemnors:

[T]he only allegedly civil remedy identified by defendants is not available. Plaintiffs’
motion must, therefore, be considered criminal in nature.

Because plaintiffs’ contempt motion undeniably seeks only criminal
sanctions againstMr. Carr, no civil depositionof Mr. Carr should be permitted.

Carr Opposition at 5 (emphasis added; footnote omitted).  As demonstrated in plaintiffs’ Motion

to Compel and as set forth below, neither plaintiffs’ request for an order to show cause re

contempt – nor this Court’s power – is so limited.



3Defendants entirely and deceptively ignore the compensatory nature of civil contempt and
misleadingly cite Bagwell in circular fashion:

[T]he particular allegations made against Mr. Carr and the other Named Individuals
cannot be characterized as civil in nature because plaintiffs have identified no action
these individuals could take to purge the allegedly contumacious conduct, nor any
damages they have allegedly suffered because of the claimed actions of any of these
individuals. See International Union, United Mine Workers of America v. Bagwell,
512 U.S. 821, 829 (1994) (“Where a fine is not compensatory, it is civil only if the
contemnor is afforded an opportunity to purge.”);....

Defendants’ Opposition at 2-3 (emphasis added).  There are only two components of civil
contempt – compensatory and coercive. This passage underscores precisely what defendants
and Carr conveniently forget – that civil contempt can be compensatory. But if a fine is
presupposed not to be compensatory, of course it can be civil only if it falls within the coercive
category – and the test of whether it is coercive (as opposed to punitive) is whether it can be
purged.  Put another way, the opportunity to purge pertains only to the coercive aspect of civil
contempt – not the compensatory aspect of civil contempt.

Indeed, the Supreme Court in Bagwell the page before confirmed the limited number of
(continued...)
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A.  Civil Contempt Includes a Compensatory (as well as a Coercive) Component that
Defendants and Carr Conveniently Forget

The notion that civil contempt is remedial goes back to the beginning of the Twentieth

Century in Gompers v. Bucks Stove & Range Co., 221 U.S. 418, in which the Supreme Court

enunciated the core distinction between civil and criminal contempt as civil contempt being

remedial whereas criminal contempt was punitive. See Int’l Union, United Mine Workers v.

Bagwell, 512 U.S. 821, 827-28 (“Thus, a contempt sanction is considered civil if it ‘is remedial,

and for the benefit of the complainant.  But if it is for criminal contempt the sentence is punitive,

to vindicate the authority of the court.’” (citing Gompers at 441)); see also Bagwell at 829 (“A

contempt fine accordingly is considered civil and remedial if it either ‘coerce[s] the defendant

into compliance with the court's order, [or] ... compensate[s] the complainant for losses

sustained.’”  (Emphasis added; brackets and ellipses original; citing United States v. Mine

Workers, 330 U.S. 258, 303-04 (1947).).3



3(...continued)
situations in which a fine or other sanction did not have civil contempt components because of the
hybrid nature of contempt remedies:  “Most contempt sanctions, like most criminal punishments,
to some extent punish a prior offense as well as coerce an offender's future obedience.”  Id. at
828.

Thus, defendants’ citation of Bagwell is inapposite and misleading.

4See also the case defendants cited, National Organization for Women v. Operation
Rescue, 37 F.3d 646 (D.C. Cir. 1994), in which this Circuit reasoned:

Certain out-of-court contempts, such as failure to comply with document discovery,
"impede thecourt's ability to adjudicate theproceedings before it and thus touchupon
the core justification for the contempt power," and therefore may be treated as civil
contempts.

Id. at 659 (emphasis added; quoting Bagwell).

3

There is no doubt that this Court can fashion a civil contempt remedy – and that plaintiffs’

discovery can assist it in doing so.

An award of attorney’s fees incurred by a party is quintessentially civil in terms of

contempt remedies.  Such awards are coercive, as well as compensatory, because they remind a

contemnor that the court and the opposing parties will be vigilant to his future fraud and litigation

misconduct – and that he will ultimately be footing the bill for uncovering and rectifying such

misconduct.

And of course where contemnors have committed various frauds on the court such that

the very integrity of the judicial process is at stake, these remedies are remedial on a second and

independent level:  to remedy and rectify the damage to the integrity of the judicial process itself –

either because of the innately coercive component recognized in the Bagwell passage above,4 or

because a court has the power to order a contemnor to make compensatory payment into court

for the waste of judicial resources his contemptuous conduct has caused. See, e.g., Capellupo v.

FMC Corp., 126 F.R.D. 545 (D. Minn. 1989) (court has inherent power to order party destroying



5The court in Itel, supra , set forth the policy reasons that justified such sanctions as
follows:

The affront to the court cannot be dismissed lightly.  Courts would
soon be laughing-stocks and objects of ridicule if counsel could with
impunity toy with them, as defendant’s counsel did here, engaging for
example in serious arguments addressed to the merits of motions to a
court that had no right to hear those arguments.  As the Court of
Appeals of this Circuit recently stated:

... The dramatic rise in litigationin the lastdecade has
led trial judges to conclude that indulgent toleration of
lawyers’ misconduct is simply a luxury the federal
court system no longer can afford.

Id. at 106 (ellipsis original; citations omitted).

4

documents to pay as sanction the expenses the court incurred to reimburse it for unnecessary

consumption of judicial time and resources); Itel Containers Int’l v. Puerto Rico Marine Mgt. ,

108 F.R.D. 96, 106 (D.N.J. 1985) (paid-into-court sanctions awarded pursuant to inherent

powers)5; see also Turner Hudson Transit Lines, Inc., 142 F.R.D. 68, 72 (S.D.N.Y. 1991) (citing

with approval Capellupo v. FMC Corp., supra, for the proposition that sanctions for destruction

of documents can be based on inherent powers).  Moreover, in Rose v. Franchetti, 979 F.2d 81

(7th Cir. 1992), the Seventh Circuit affirmed the district court’s imposition of paid-into-court

sanctions and underscored the flexibility trial courts possess in protecting the integrity of their

proceedings, noting that “[w]hether the district judge used his common law power to penalize

frivolous motions, see Chambers [v. NASCO, Inc., 501 U.S. 32 (1991)], or Fed.R.Civ.P. 11, does

not matter.” Id. at 86.

Thus, this Court – either independently or pursuant to plaintiffs’ motion for order to show

cause seeking both civil and criminal remedies depending upon the facts discovered and adduced

– has the power to hold Carr in civil contempt and have him pay an appropriate compensatory

award to this Court or to plaintiffs for his participation in defendants’ fraud on this Court.



6See discussion at page 1, supra .

7See Cobell v. Norton, 213 F.R.D. 16, 32, 34 (D.D.C. 2003).

5

B.  There Can Be No Doubt That Carr, like Justice Department Lawyers, Is Subject to Being
Held Personally Responsible for Attorney’s Fees His Misconduct Has Caused

Rather than addressing the argument plaintiffs set forth in footnote 12 of their Motion to

Compel regarding why Carr has appeared and has party status by reason of his having served as

litigation counsel – and in addition has personal civil liability for attorney’s fees incurred due to

his possible malfeasance – Carr suggests wrongly6 that only criminal contempt remedies are

possible against him.  Plaintiffs will not belabor this further; for reasons analogous to why

Spooner, McCallum, Schiffer, Kohn, Stemplewicz, and Curley “personally shall pay to plaintiffs

all reasonable expenses, including attorney’s fees, incurred as a result of having to re-depose

Donna Erwin,”7 Carr likewise has similar civil exposure.

C.  Carr Is a Party Upon Whom No Subpoena Need Be Served

Carr subjected himself personally to the authority of this Court to sanction his misconduct

as an officer of this Court by reason of his appearing on behalf of his clients as an officer of this

Court.  Just as there was no requirement that this Court or plaintiffs serve Spooner, McCallum,

Schiffer, Kohn, Stemplewicz, and Curley with process before the Court issued its sanctions

described above, there is no need to serve Carr.

Moreover, he has voluntarily made an appearance in the contempt proceeding and

exercised the full rights of a party thereto, making motions and filing papers.  Defendants and



8While Carr states that “these contempt proceedings do not constitute a separate matter”
apparently has found no authority to support such odd notion and declines to address plaintiffs’
point that the styling of the petitions for mandamus before the Court of Appeals with “In re” in
the caption reflects the understanding that this is indeed a separate proceeding.

9If for any reason plaintiffs are wrong in such analysis, the appropriate resolution would be
to order the deposition to go forward at a future date on the condition that plaintiffs serve Carr
with a subpoena.

10Carr cites no case law.

11See discussion at footnote 3, supra .
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Carr8 add nothing of substance to plaintiffs’ analysis in their Motion to Compel as to why Carr has

party status with respect to the contempt proceeding.

Simply put, there is no need for a subpoena to require his to testify. 9

II.  Defendants Attempt to Turn the Concept of Wrongdoing into a Shield
Against Discovery for Their Implicitly Admitted Criminal Conduct

A.  The Case Law Does Not Support Defendants’ and Carr’s Interpretation that Discovery Is
Barred Because There Is a Possibility of a Criminal Contempt Proceeding Being
Initiated in the Future

As noted above, defendants and Carr failed to cite any relevant case law for their curious

proposition that in a civil proceeding discovery rights should be barred because discovery may

uncover misconduct that is criminal in nature.

The few cases that defendants cite10 are inapposite.  Defendants’ citation of Bagwell has

been dealt with above.11



12Defendants’ authorities cited in their “Roving ‘Inspectors General’” section are just plain
irrelevant because the entire section is based on the false premise that these proceedings are
necessarily criminal, which they are not.

13Of course, if one or more of defendants employees or agents – including Carr – wish to
(continued...)

7

Defendants’ remaining authorities are equally inapposite to any points defendants raise –

and indeed strongly support plaintiffs’ position. National Organization for Women v. Operation

Rescue, 37 F.3d 646 (D.C. Cir. 1994) (“NOW”) is distinguishable because it dealt with criminal

fines, not an award of attorney’s fees – and NOW went so far as to torpedo defendants’ argument

with the following reasoning:

We cannot conclude from the record before us that these fines in their entirety are
punitive and require criminal procedures. The district court expressed the view that
some unspecified portionof these fines are "compensatory," and it may well be that
in furthercivil proceedings on remand compensable injuries to appellants may
be proven, justifying reinstatement of some part of these fines as compensatory
civil fines.

Id. at 661 (emphasis added).  Thus, this Circuit in NOW expressly contemplated further civil

proceedings on remand in which proof might be developed – presumably through normal civil

discovery channels.  Similarly, Evans v. Williams, 206 F.3d 1292 (D.C. Cir. 2000) dealt with over

$5 million of punitive fines for past misconduct and not an award of compensatory attorney’s

fees.12

What Evans and similar authorities do stand for is the proposition that if there is prima

facie evidence of criminal conduct discovered such that Carr and other parties to the pending

contempt proceeding have an order to show cause issued against them requiring them to show

cause why they should not be held in criminal contempt, they will be afforded criminal due

process rights in such proceeding.13



13(...continued)
plead the Fifth Amendment, they are free to do so.

14See Motion to Compel at 5-8.

15As noted previously, the Special Master’s powers with respect to the parties’ discovery
can be no broader than the three discrete areas of discovery assigned to him in the September 17,
2002 Order – discovery relating to (1) the Department of Treasury, (2) Paragraph 19, and (3)
records preservation and retention (the “Three Areas of Discovery”). See also Cobell v. Norton,
226 F. Supp. 2d at 159 (“[U]nless the Court specifically directs that they be handled by Special
Master Balaran,” these issues are not within his purview.).

16See plaintiffs’ Motion to Compel at 7 (“Moreover, to the extent that Norton and Carr
have not moved this Court to adopt the Master’s purported limitation on plaintiffs’ discovery,
defendants’ litigation position is that such a decision by the Master is merely advisory.”).

8

B.  Defendants and Carr Cannot Hide Behind the Special Master

The issue of the limited power of the Special Master over discovery has been briefed at

length.  Plaintiffs will add only that Carr suggests that plaintiffs believe they “are entitled to flaunt

the [discovery] schedule set by the Special Master.”  Carr Opposition at 3.  Plaintiffs neither

flaunt – nor flout – the Special Master’s schedules and orders.  Plaintiffs have spent considerable

pages addressing why, while the Special Master can schedule the discovery this Court asked him

to conduct,14 plaintiffs’ discovery rights cannot be curtailed as to matters with respect to which he

has not been appointed the discovery master.15

Moreover, neither defendants nor Carr have addressed plaintiffs’ key point16 that, even if

their interpretation were correct as to the Special Master’s power to enter such an order or

recommendation, neither defendants nor Carr have moved to adopt such order or

recommendation pursuant to the provisions of Fed. R. Civ. P. 53.  Carr asserts that plaintiffs have

been dilatory or are untimely in stating their position as to the Special Master’s power over



17See, e.g., Carr Opposition at 3-4.

9

plaintiffs’ discovery as to other than the Three Areas of Discovery.17 Rather, it is defendants and

Carr who – despite defendants’ having made laboriously clear in their many attacks on the Special

Master-Monitor suggesting he was nothing more than a potted plant – conveniently feign

ignorance now that an order or recommendation of the Special Master does not become binding

until they (or another party) take action and move for the adoption of such recommendation or

order pursuant to the dictates of Rule 54.

Defendants attempt to turn on their heads the discovery statutes and this Court’s inherent

authority to protect its judicial integrity via the fruits of such discovery, and blatantly thumb their

noses at this Court should not be countenanced.

C.  Plaintiffs’ Discovery Rights Are Not Limited

In their desperate attempts to cover-up their wrongdoing, Carr and his fellow putative

contemnors make much the same arguments that are being made by other Justice Department

attorneys – Spooner, Petrie and Quinn – to avoid discovery of their possible fraud on this Court in

the Donna Erwin apparition incident.  In strikingly similar fashion, all these lawyers argue that

discovery is closed or has not been extended to conduct discovery with respect to frauds on this

Court.

Rather than engage in further prolonged dialogue or analysis of the point, plaintiffs are

comfortable relying on the power, wisdom, and discretion of this Court to expand or limit the

power of plaintiffs to conduct civil discovery into these issues in an effort to uncover and marshal



18This Court’s inherent power to ensure the integrity of its judicial processes is wholly
independent from any ruling with respect to the Second Contempt Trial.  Thus, defendants’
argument that the plaintiffs are predicating their right to discovery on“vacated” remedies against
Norton and McCaleb is misplaced. See discussion at Defendants’ Opposition at 4-5.  Not only do
the underlying findings made by this Court in its September 17, 2002 opinion remain undisturbed
by the Court of Appeals’ ruling, but even if they did not, this Court would have the power, just as
in the Erwin context, to allow discovery to root out defendants’ and their agents’ and counsel’s
fraudulent conduct on this Court.

10

evidence demonstrating that this Court has been defrauded by defendants and their counsel on

numerous occasions.18

III.  Conclusion

For the foregoing reasons plaintiffs respectfully request that their Motion to Compel the

deposition of Carr and the production of documents by him and defendants be granted, and that

an appropriate award of sanctions be issued.
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19Because fax services were unavailable on October 14th, this document was mailed by
first class mail on that date, and a courtesy copy is to be faxed on the morning of October 15th.
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