IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et d., )
on their own behalf and on behalf of
all persons similarly situated,
Plaintiffs,
VS. Case N0.96CV 1285 (RCL)

GALE NORTON, Secretary of
the Interior, et a.,

Defendants.

N N N N N N N N N N N N N

PLAINTIFFS NOTICE IN RESPONSE TO THE MARCH 3, 2005 ORDER

On March 3, 2005, this Court ordered that any briefs submitted to the Special Master that
are relevant to plaintiffs pending motions for order to show cause be re-filed with this Court no

later than March 18, 2005. Thisfiling is madein response to that order.* Preliminarily, plaintiffs

!Plaintiffs again restate their concern, and respectfully request, that this Court not rely on any
information filed with the former special master pursuant to procedures prescribed by him under
the authority of the contempt order of reference. As has been the practice of the trustee-del egates,
their counsel, and the contemnors in this litigation, the government and disgruntled contemnors will
surely move to vacate contempt orders entered against them, claiming as support for such motions
alleged ultra vires activities that include information gathered by the master through his ex parte
communications with certain contemnors and other government officials. Asthis Court iswell
aware, the government expressly has consented to specific orders and procedures — including ex
parte communications between the master and Interior Department officials — yet they unabashedly
have complained that such communications a one (including those that they themselves had
initiated) must disqualify the master and this Court. Such allegations have been rejected soundly
asto this Court; however, the special master-monitor was disqualified and the special master was
forced to resign. Plaintiffs expect that these same tactics will be used against this Court in these
contempt proceedings. Therefore, plaintiffs urge this Court to move forward with the subject
contempt proceedings wholly independent of the record made with the master —including all
such papers filed with the master and transcripts of hearings, arguments, and other proceedings that
were heard by the master —to eliminate the risk that contemnors counsel will use such arecord to




again note that there has been no discovery nor any investigation whatsoever into contemnors
violations of law and this Court’s orders.? None. Thisis incontestible and, indeed, not one single
contemnor states otherwise. In their defense, contemnors suggest that plaintiffs have not met their
evidentiary burden and that a show cause order should not issue. Nothing can be further from the
truth and such claims merely seek to distort the clear and substantial record before this Court.

In the interest of judicial economy, plaintiffs respectfully note that their pleadings, in
accordance with this Court’ s prior instructions, had been filed with both the Court and Special

Master and refer, below, to the date and docket numbers for each pleading.

Docket # 892 (October 19, 2001) Motion for Order to Show Cause Why Interior Defendants and
Their Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders and
for Defrauding this Court in Connection with Trial One (reply filed November 21, 2001, Docket
#1159).

This motion subsumed two additional motions for order to show cause.
Docket # 734 (May 17, 2001) Motion for Order to Show Cause Why Secretary Norton,

Her Employees and Counsel Should Not Be Held in Contempt (reply filed November 16,
2001, Docket #988).

And,

Docket # 801 (August 27, 2001) Memorandum in Support of Motion for Order to Show
Cause Why past and Present Interior Defendants and Their Employees and Counsel

further attack this Court and undermine these proceedings.

2See Plaintiffs’ Exhibit 1 at 2 (November 4, 2002 Letter from Special Master to contemnors
counsdal and plaintiffs) (*In accordance with the position urged by the majority of counsel for
the Named Individuals, the Special Master will preliminarily decide whether the individua Bills
of Particular warrant dismissal before initiating any discovery.”) (bold emphasis added, underline
original). Plaintiffs note that this Court’s order of reference did not condition plaintiffs' discovery
or the Master’ s investigation on an affirmative vote of contemnors counsdl. It should be of no
surprisethat all “votes’” went against plaintiffs. The Special Master also polled contemnors
counsel asto whether plaintiffs’ requests for enlargements should be granted. As aresult, every
single motion for an enlargement was granted when requested by contemnors’ counsel and each
request for an enlargement was denied when requested by plaintiffs.
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Should Not Be Held in Contempt (no opposition filed).

In connection with this motion for an order to show cause, plaintiffs filed certain bills of

particulars. These are set forth as follows:

1.

Docket #1431 (August 20, 2002) “ Bill of Particulars’ for Edith Blackwell in Support of
Motion for Order to Show Cause Why Interior Defendants, and Their Counsel, Should
Not Be Held in Civil and Criminal Contempt for Violating the December 21, 1999 Order
to Conduct an Accounting of Individual Indian Trust Funds (reply filed September 6,
2002, Docket # 1464).

Docket # 2029 (April 29, 2003) Plaintiffs' “ Bill of Particulars’ for John Berry in
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket # 2028 (April 29, 2003) Plaintiffs' “ Bill of Particulars’ for Edith R. Blackwell
in Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket #2032 (April 29, 2003) Plaintiffs’ “ Bill of Particulars’ for Phillip A. Brooksin
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket # 2030 (April 29, 2003) Plaintiffs' “ Bill of Particulars’ for Michael Carr in
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket # 2031 (April 29, 2003) Plaintiffs' “ Bill of Particulars’ for Ed Cohen in Support
of Motion for Order to Show Cause Why Interior Defendants and Their Employees and
Counsel Should Not Be Held in Contempt for Violating Court Orders and for
Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket # 2033 (April 29, 2003) Plaintiffs' “ Bill of Particulars’ for Charles W. Findlay
in Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket # 2035 (April 29, 2003) Plaintiffs' “ Bill of Particulars’ for Sarah D.
Himmelhoch in Support of Motion for Order to Show Cause Why Interior Defendants
and Their Employees and Counsel Should Not Be Held in Contempt for Violating Court
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10.

11.

12.

13.

14.

15.

16.

Orders and for Defrauding this Court in Connection with Trial One (Filed October 19,
2001)

Docket # 2038 (April 30, 2003) Plaintiffs' “ Bill of Particulars’ for Robert Lambin
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket 2040 (April 30, 2003) Plaintiffs' “ Bill of Particulars’ for Lois J. Schiffer in
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket # 2041 (April 30, 2003) Plaintiffs’ “ Bill of Particulars’ for David F. Shuey in
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket 2039 (April 30, 2003) Plaintiffs' “ Bill of Particulars’ for Steve Svanson in
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket 2045 (May 1, 2003) Plaintiffs' “ Bill of Particulars’ for Bruce Babbitt in
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket #2043 (May 1, 2003) Plaintiffs’ “ Bill of Particulars’ for Kevin Gover in Support
of Motion for Order to Show Cause Why Interior Defendants and Their Employees and
Counsel Should Not Be Held in Contempt for Violating Court Orders and for
Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket # 2044 (May 1, 2003) Plaintiffs’ “ Bill of Particulars’ for Sabrina Mccarthy in
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Docket # 2047 (May 1, 2003) Plaintiffs’ “ Bill of Particulars’ for Anne Shieldsin
Support of Motion for Order to Show Cause Why Interior Defendants and Their
Employees and Counsel Should Not Be Held in Contempt for Violating Court Orders
and for Defrauding this Court in Connection with Trial One (Filed October 19, 2001)

Finally, plaintiffs opposed contemnors’ efforts to dismiss various bills of particulars



(exclusive of e-mail destruction matters which are discussed more fully below):

Docket # 2170 (August 4, 2003) Plaintiffs' Opposition to Named Individuals' Motions to
Dismiss Plaintiffs’ Bills of Particular

With respect to matters within the scope of plaintiffsS motion for an order to show cause
regarding contemnors' spoliation of irreplaceable trust records, plaintiffs made the following
filings:

Docket # 1203 (March 20, 2002) Plaintiffs Motion for Order to Show Cause Why
Interior Defendants and Their Counsel, Should Not Be Held in Contempt for Destroying
E-mail (reply filed April 15, 2002, Docket # 1258)

Plaintiffs filed many bills of particularsin that regard. They are asfollows:

1. Docket # 1392 (July 22, 2002) “ Bill of Particulars’ for Edward B. Cohen in Support of
Plaintiffs Motion for Order to Show Cause Why Interior Defendants, and Their
Counsel, Should Not Be Held in Criminal Contempt for Destroying E-mail (3/20/02) and
Supplemental Memorandum of Points and Authorities in Support of Criminal Contempt
(reply filed August 12, 2002, Docket # 1419)3

2. Docket # 1399 (July 29, 2002) “ Bill of Particulars’ for Edith Blackwell in Support of
Plaintiffs Motion for Order to Show Cause Why Interior Defendants, and Their
Counsel, Should Not Be Held in Civil and Criminal Contempt for Destroying E-mail
(3/20/02) and Supplemental Memorandum of Points and Authorities in Support of
Criminal Contempt

3. Docket # 1635 (December 1, 2002) “ Bill of Particulars’ for Phillip Brooks in Support of
Plaintiffs Motion for Order to Show Cause Why Interior Defendants, and Their
Counsel, Should Not Be Held in Civil and Criminal Contempt for Destroying E-mail
(3/20/02)

4, Docket # 1649 (December 2, 2002) “ Bill of Particulars’ for Charles W. Findlay, 111, in
Support of Plaintiffs Motion for Order to Show Cause Why Interior Defendants, and
Their Counsel, Should Not Be Held in Civil and Criminal Contempt for Destroying E-

3Plaintiffs respectfully note that they also filed a Notice of Supplemental Authority in Support of
“Bill of Particulars’ for Edward B. Cohen in Support of Plaintiffs Motion for Order to Show
Cause Why Interior Defendants, and Their Counsel, Should Not Be Held in Criminal Contempt
for Destroying E-mail and Supplemental Memorandum of Points and Authorities in Support of
Criminal Contempt on August 14, 2002 (Docket # 1422).
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mail (3/20/02)

5. Docket # 1637 (December 2, 2002) “ Bill of Particulars” for Gale Norton and Neal
Mccaleb in Support of Plaintiffs’ Motion for Order to Show Cause Why Interior
Defendants, and Their Counsel, Should Not Be Held in Civil and Criminal Contempt for
Destroying E-mail (3/20/02)

6. Docket # 1636 (December 2, 2002)" Bill of Particulars’ for Willa Perlmutter in Support
of Plaintiffs Motion for Order to Show Cause Why Interior Defendants, and Their
Counsel, Should Not Be Held in Civil and Criminal Contempt for Destroying E-mail
(3/20/02)

7. Docket # 1638 (December 2, 2002) “ Bill of Particulars’ for Lois Schiffer in Support of
Plaintiffs Motion for Order to Show Cause Why Interior Defendants, and Their
Counsel, Should Not Be Held in Civil and Criminal Contempt for Destroying E-mail
(3/20/02)

8. Docket # 1648 (December 2, 2002) “ Bill of Particulars’ for James Simon in Support of
Plaintiffs Motion for Order to Show Cause Why Interior Defendants, and Their
Counsel, Should Not Be Held in Civil and Criminal Contempt for Destroying E-mail
(3/20/02)

In addition, plaintiffs opposed contemnors’ effort to dismiss plaintiffs’ bills of particulars
regarding the knowing and willful destruction of irreplaceable e-mail:

Docket # 1815 & 1816 (February 19, 2003) Plaintiffs Consolidated Opposition to Gale
Norton's and Other Named Individuals' Consolidated Motion to Dismiss Plaintiffs
March 20, 2002 Motion for Order to Show Cause Why Interior Defendants and Their
Counsel Should Not Be Held in Contempt for Destroying E-mail and “ Bills of
Particular” in Support of Such Motion, And Plaintiffs Consolidated Reply to Gale
Norton and Named Individuals' Oppositions to Plaintiffs Motion for Order to Show
Cause for Destroying E-mail and “ Bills of Particular’ in Support of Such Motion

Finally, plaintiffs respectfully request that this Court take notice of the oral argument before
the special master regarding contemnors’ motion to dismiss the aforementioned bills of particulars.

The transcript of thistwo day oral argument is attached as Plaintiffs' Exhibit 2 and 3.



Of Counsd:

JOHN ECHOHAWK

Native American Rights Fund
1506 Broadway

Boulder, Colorado 80302
303-447-8760

March 18, 2005

Respectfully submitted,

/s Dennis Gingold

DENNISM. GINGOLD
D.C. Bar No. 417748
P.O. Box 14464
Washington, D.C. 20044-4464
202 824-1448

/9 Keith Harper

KEITH HARPER
D.C. Bar No. 451956

Native American Rights Fund

1712 N Street, N.W.

Washington, D.C. 20036-2976

202 785-4166

Attorneys for Plaintiffs



CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing PLAINTIFFS' NOTICE IN RESPONSE TO THE
MARCH 3, 2005 ORDER was served on the following viafacsamile, pursuant to agreement, on this
day, March 18, 2005.

Earl Old Person (Pro se)
Blackfeet Tribe

P.O. Box 850

Browning, MT 59417
406.338.7530 (fax)

/s Geoffrey Rempel

Geoffrey M. Rempel
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Lam OrucE
ALAN L. BALARAN , PL.L.C. 1717 BENNSYLVANIA AVE., NW.
ADSITTID [ [ AL M TWELFTH FLOOR.
WASHINGTON, Intt, 20008
TELEPHOME (20%) 466-5010
FAX (202) 98A-B477
E-AIL abalaran Ferols.com
MEMQOQRANDUM
To: All Counsel //-;
From: Special Master Alan L. Bal . —
N
Re: Revised Procedures and Schedule for Tnvestigation Into Plaintiffs” Motions for

Orders to Show Canse

Date; November 4, 2002

On September 17, 2002, the Honorable Royee C. Lamberth referred the following matters
1o the Special Master: (1) plaintiffs’ October 19, 2001 Motion for Order 10 Show Cause Why
Interior Defendants and Their Employees and Counsel Should Not Be Held in Contempt for
Violating Court Orders and for Defrauding This Court In Connection With Trial One and (2]
plainuffs’ March 20, 2002 Motion for Order to Show Cause Why Interior Alleged Contemnors
and Their Counsel Should Not Be Held in Contempt for Destroying E-mail.' By memorandum
dated October 7, 2002, the Special Master set our a proposed schedule and rules to which he
invited comment, On October 30, 2002, a case management conference was convened to
discuss these comments.

Upon consideration of both the written submissions of counsel and oral representations
made during the case management conference, the proposed schedule set out in the October 7,
2002 memorandum 1s amended as follows,

' Regarding the first matter, the Court directed the Special Master to “‘develop a complete
record with respect 1o these 37 non-party individuals . . . . [and] upon completing his review of
these marters, issue a repor{ and recommendation regarding whether each individual should be
ordered to show cause why he or she should not be held in (eivil or criminal) contempt of court,
or whether other sanctions are appropriate against such individuals.” Memorandum Opinion at
255 (Seplember 17, 2002). By separate order, Judge Lamberth ordered “that the plaintiffs’
motion for order to show why [nterior defendants and their counsel should not be held in
contempt for destroying e-mail, filed March 20, 2002, shall be referred to Special Master
Balaran. Special Master Balaran shall issue a report and recommendation on the issues raised in
the plaintffs’ motion.” Order at 4 (September 17, 2002),
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SCHEDULE OF PROCEEDINGS

The Special Master will initially address those issues relevant to plaintiffs” March 20,
2002 Motion for Order to Show Cause Why Interior Alleged Contemnors and Their Counsel
Should Not Be Held in Contempt for Destroying E-mail and then turn his atiention to plaintiffs’
Ocrober 19, 2001 Motion for Order to Show Canse with respect to each of the 37 Named
Individuals. In accordance with the position urged by the majority of counsel for the Named
Individuals, the Special Master will preliminarily decide whether the individual Bills of
Particular warrant dismissal before initiating any discovery.

Schedule For The Investigation Regarding E-Mail Backup Tape Destruction

* November 11, 2002: Special Master issues memorandum setting out revised
schedule.
. December 2, 2002: Deadline for plaintiffs to provide Bills of Particulars with

respect to the following individuals named in their Motion for Order to Show
Cause Why Interior Alleged Contemnors and their Counsel Should Not be Held in
Contempt for Destroying E-Mail (March 20, 2002); Secretary Gale A. Noron;
Assistant Secretary Neal A, McCaleb; Department of Justice attorneys Phillip A,
Brooks, Charles W. Findlay IIT, James Simon; former Assistant Solicitor Willa
Perlmutter; and former Assistant Attorney General Lois Schiffer. Plaintiffs’ Bills
of Particulars shall articulate with specificity whether the conduet alleged against
cach of these Named Individuals warrants the imposition of civil sanctions,
criminal sanctions and/or constitutes a2 fraud on the cowrt.?

¢ January 6, 2003: Deadline for Named Individuals to file briefs explaining why
plaintiffs” Bills of Particulars should be dismissed with respect 1o them.

’ February 17, 2003: Deadline for plaintiffs to respond to briefs filed by Named
Individuals explaining why plaintiffs’ Bills of Particulars should be dismissed
with respeet to them.

. March 3, 2003: Deadline for Named Individuals to reply to plaintiffs’ response to
briefs filed by Named [ndividuals explaining why plaintiffs’ Bills of Particulars
should be disrmssed with respect to them.

. Mareh - April 2003: Oral arguments on Bills of Particulars — schedule 1o be
determined.

* Plaintiffs have already filed Bills of Particulars with respect to Deputy Associate
Sohettor Edith Blackwell and former Deputy Salicitor Edward Cohen.

2.
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4 Thereafier: The Special Master issnes a report and recommendation 1o the Court
regarding the legal sufficiency of the claims lodged against each of the Named
Individuals.

Schedule f f Court Orders and

u 3 in Connection with Trial One

. May 1, 2003: Deadline for plaintiffs to file Bills of Particulars with respect to the
conduct of the foliowing individuals named in their Motion for Order to Show
Cause Why [nterior Defendants and Their Employees and Counsel Should Not Be
Held in Contempt for Violating Court Orders and for Defrauding This Court In
Connection With Trial One (Qctober 19, 2001): Former Secretary of the Interior
Bruee Babbitt; Former Assistant Secretary for Policy, Management and Budget
John Berry; Deputy Associate Solicitor Edith Blackwell; former Deputy
Commussioner for Indian Affairs M. Sharon Blackwell: former Assistant Solicitor
Michael Carr; former Deputy Solieitor Edward B, Cohen: Office of the Special
Trustee Chief of Staff James Douglas; Deputy Solicitor Timothy Elliott; former
Assistant Secretary for Indian Affairs Kevin Gover: Deputy Assistant Secretary
for Budget and Finance Bob Lamb: former Solicitor John Leshy, former Deputy
Commissioner for Indian Affairs Hilda Manuel; Assistant Solicitor Sabrina
McCarthy; former TAAMS Project Manager Chester Mills: Soliciror William
Myers; National Park Service Chief Information Officer Dominic Neszsi,
Counselor to the Secretary Michael Rossetti; Office of Trust Records Director
Kenaneth Rossman; Management Information System specialist Glenn Schumaker:
former Chief of Staff 10 the Secretary Anne Shields; Tormer Assistent Solicitor
Stephen Swanson; Office of Trust Responsibility Director Terrence Virden;
former Department of the Interior Chief Information Qfficer Daryl White;
Department of Justice attorneys Phillip A. Brooks: John A. Bryson; Tom .
Clark; Peter Coppelman; James A. Eichner; Charles W. Findlay I1I; K, Jack
Haugrud; Sarah D. Himmelhoch; John S. Most; David Shilton; David F. Shuey
and James Simon; Acting Assistant Attorney General John C. Cruden: and former
Assisant Attorney General Lois Sehiffer. Plaintiffs’ Bills of Particulars shall
articulate with specificity whether the conducr alleged against each of these
Named Individuals warrants the imposition of ¢ivil sanctions, eriminal sanctions
and/or ¢onstitutes a fraud on the court.

. June 2, 2003: Deadline for Named Individuals to file briefs explaining why
plaintiffs’ Bills of Particulars should be dismissed with respect to them.

. Angust 4, 2003: Deadline for plaintiffs 10 respond to briefs filed by Named

Individuals explaining why the Bills of Particulars should be dismissed with
respect to them,

3.
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. Augusrt 18, 2003: Deadline for Named Individuals to reply 10 plaintiffs” response
to briefs filed by Named Individuals explaining why plaintiffs® Bills of Particulars
should be dismissed with respect 1o ther,

. September - October 2003: Oral argument on Bills of Particulars — schedule to be
derermined.

. Thereafter: The Special Master issues a report and recommendation 1o the Court
regarding the legal sufficiency of the claims lodged against each of the Named
Individuals,

OTHER MATTERS

L CIVILITY

The Special Master has a responsibility not to permnit attorneys to ignore the concept of
civility when its disregard may hinder the quest for a just resolution of the underlying {ssues.® As
was noted during the October 30, 2002 case management conference, civility has been
conspicuously absent during the development of this action. These proceedings will be
different. Ad hominem arttacks, sputious aceusations and inapproprate tactics will not he
folerated. Named Individuals will be addressed either by title and name or as a “Named
Individual(s) ™

II.  PRIOR FINDINGS AND REPORTS

Findings stemming from proceedings in which the Named Individuals have not been
afforded the opportunity to participate and/or comment will not be considered during these
proceedings.

I, PROTECTIVE ORDER

With a singular exeeption, counsel for plaintiffs and for the Named Tndividunals oppose the
imposition of a protective order. The Special Master concurs and will not impose any such
restrictions except to note that any information, the public disclosure of which may jeopardize
the security of Interior’s computer systems, will be placed under seal.

* Civility has been defined as “{The] decent behavior and reaument characterized by
generally accepred social behavior and polileness practiced toward those with whom we come
into conduct whether they be judge, lawyer, wilness, or court personnel.”™ Bruce §. Mencher,
Civinrmy: A CASUALTY OF MODERN LITIGATION, The Washington Lawyer, Sopt.- Oct. 1993, at
19, 20.

-
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thefirgt ingance as motionsto digmiss |
goologize. However, | will be heering argument asif
they are such. | don't believe any of the parties
are prejudiced as aresult of that since therésno
nead to meet and confer on amotion to dismiss of
this sort anyway. Okay?

| st out aschedule that | would liketo
fallow, giving the government obvioudy the first
ingtance to present its argument on behdf of those
individuds thet areimplicated in their professond
cgpacity. But firgt | would like to take any issues
up that need to be taken up as a prdiminary metter.

Okay.

MS. HILMER: Good morning, Mr. Bdaran.
We appreciate the opportunity to be heard on our
moation to dismiss

SPECIAL MASTER BALARAN: Could you sate
your name for the record?

MS. HILMER: I'm Tracy Hilmer for the U.S,
Department of Judtice, representing the government
heretoday. We would gppreciate the opportunity to

* reserve 30 minutes of our time for rebuttd on

Friday, but of course we will answer whatever
questions you may have, and view thisasan
opportunity for you primarily to ask those questions
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7 rased in plaintiffs March 20th motion regarding 7 dthough we understand the Secretary and the
8 E-mall issues, potentia destruction of E-mailsand 8 Assdant Secretary to be soldy intheir officid
9 possble cover-up by nine named individuds 9 ity.
10 Before we begin the ord argument that | 10 SPECIAL MASTER BALARAN: Tha'sright.
11 would liketo hear today, | wanted to set some ground n MS. HILMER: Inthat timeframe giventhe
12 rules The purposeof today's hearing is not to lend 12 volume of pleadings that have been exchanged,
13 itdf toalot of invective or vitridl, it'snot to 13 plantiffs have faled to come dose to medting the
14 cdl people names, itsnot to disssmble into 14 dandardsthat are required to judtify theimposition
15 anything, but it'san argument of fact. It'san 15 of these sorts of pendties on these individuds. We
16 agument of law and that'sit. Either they have made 16 arenow before you most particularly onthe last
17 ther case or they haven't. These are motionsto 17 round of thet pleading, the hills of particulars thet
18 digmiss 18 the plaintiffswere charged by you with filing on
19 Now | understend thet in my letter, my 19 December 2nd, 2002.
20 revisad procedures, | used theword briefs. It hes 2 Plaintiffs have shifted theories. They
21  been my intention, and | bdlieve that everybody that 21 darted out with the theory that there were
22 hesfiled something with me has understood the 22 vidaionsof orders. They have moved away from that
23 intention thet these were to be mationsto dismiss. 23 to saying now thereisadedtruction of federa
24 | bdieve they have been trested as such, soto the 24 records and afraud on the Court theory. But under
25 extentthat | wasinartful in not captioning themin 25 ay theory, the dlegaions that they've lad out
3 (Pages 610 9)
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smply don't amount to anything like the severity
thet's required for acivil or crimind contempt, or
afraud on the Court.

SPECIAL MASTER BALARAN: What standard
should | beimposing here?

MS. HILMER: Wdl, the sandard you should
imposeis the standard that the Court has set out.

For dvil contempt, you should impose the sandard
thet requires plaintiffs to demondrate, firg, the
exigence of an order and second, the violation of an
order. And furthermore, thet order should have been
reasonably specific and unambiguous.

For crimina contempt, it's those dements
plus the additiona dement of willfulness so there
isamensreawith the crimind intent.

And then for fraud on the Court, there are
three dementsthere. The dement of firdt finding a
wrongful conduct in the context of afraud on the
Court. The severity of that conduct has been
mentioned in many cases and isin the nature not
merely of an inaccurate representation or even an
incorrect datement in an interrogatory, but
something thet goes to the very integrity of the
judicid mechaniam itsdf, something like an atempt
to bribe ajudge or amember of thejury, or to

BRBRNRBNEENEEREREB0ovwourwNn~

12 of the March 20th mation do not articulate with
any oecificity, do not cregte the requirement on the
government to have saved the E-mail backup tapes &
issue?

MS. HILMER: It isour postion that none
of those orders, with the exception of the specid
medter's, your directive in your November 2000
Ietter, and the ord directive that preceded thet,
with the exception of those two items, none of those
ordersthet they cite dedt with the question of
preserving additional backup tapes. We don't find
any basisthere for saying thet that occurred. Now
with respect to your directives, while of coursethe
government intends to follow your directives, and |
think did attempt to do thet with you, those are not
court orders, and | don't believe under the case law
thet you can have a contempt finding without an
actud order from an Article 111 court in place.

SPECIAL MASTER BALARAN: If | would
congtrue the order for production with respect to the
third forma request for production as subbsuming

* backup tgpes and the information contained on those

tapes, would you agree with me thet that would be an
order pecific enough under which | can meke a
decison asto whether or not it has been violated?

Page 12
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1 fabricate evidence with the assistance of counsd. 1 MS. HILMER: No, | think the order hasto
2 SPECIAL MASTER BALARAN: But asfar asthe 2 bemore specific then that, particulaly inthis
3 avil contempt, for example, am | to congtruedl 3 fidd, Mr. Baaran, because the whole concept of
4 pleadingsin favor of the non-moving party? 4 using backup tapes for discovery isarddivey new
5 MS. HILMER: No, thereisno basisfor 5 one | think we have dl seen that thereisnot a
6 doingthat. Our postionisthat they needto 6 great ded of caselaw on when backup tgpes should be
7 edablishaprimafacie case, but & aminimum here, 7 resorted to and then how extensivdly, and | think
8 thar dlegaions don't even amount to what you could 8 wha you're deding with hereissmply aStuation
9 condrueto beaprimafacie case, eveniif you did 9 where peoplejust didn't think about backup tapes as
10 givethem tha benefit. 10 hbeing asource of discoverableinformetion. Now
1 SPECIAL MASTER BALARAN: But areyou 11 catanly you did find thet they were. You did find
12 saying they need to create or present to mea 12 that.
13 primafacie caefactudly a this point? 13 SPECIAL MASTER BALARAN: And that was
14 MS. HILMER: Wdl, | bdieve  leest as 14 uncontested. | mean, there was never apleading in
15 fa aspresenting you with the concept that thereis 15 thiscasethat contested whether or not these backup
16 anorder that has been violated, that thereisan 16 tgpescontained information that should have been
17 actud order, they certainly need to demondrate 17 kept under any of the discovery orders.
18 that. If thereisnot an order in place that mests 18 MS. HILMER: Theissue with the backup
19 therequirements of being reasonably clear and 19 tapeshad to do with whether it was necessary to
20 spedific, in terms of requiring the government to 20 review the tapes when the government had in place a
21 have maintained the backup tapes that were 21 paper record-kesping system, as| undersand it. |
22 ovewritten, case dosed. There cannot be acivil 2 waan't representing the government at that time, but
23 contempt or crimina contempt without such an order. 23  my reading of the pleadings and the course of
24 SPECIAL MASTER BALARAN: Isit your 24 proceedingsisthat the government identified for you
25 podtion, then, that the Six orders set out on page 25 on-- wdl, thiswas before your appointment,
4 (Pages 10 to 13)
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actudly. The government identified the assstance
of asat of backup tapes that had been preserved a
the request of --

SPECIAL MASTER BALARAN: Of the ingpector
generd. That wasfor aspecific investigation.

MS. HILMER: Right, the specid
prosecutor, the independent counsel Carol Bruce.
Normally backup tgpes were routingly overwritten
because they were not used as an archivd system,
they are not acceptable under the Nationd Archives
regulations as an archiva system, and so they
weren't used as an archival system and they werent
thought of as a proper source for searching for
responsive documents.

SPECIAL MASTER BALARAN: But there must
have come apoint in time that the government was
aware that that wasin issue.

MS. HILMER: Wdl, you know whet | think
happened is that there was a developing
underganding. In other words, whet the thought was
in 1998 when this set of backup tgpes and the process
by which they were being maintained was disclosed to
the Court in the government's first motion for a
protective order back in July of 1998, and what
transpired over the course of the next redlly

BRBRNRBNEENEEREREB0ovwourwNn~
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MS. HILMER: No.

SPECIAL MASTER BALARAN: Lef'sput intent
adde. Let'sassumethet it's been done and it hes
been fully matured. Are you saying that thereisno
order that you can poirt to that they may have
violated in destroying or erasing or overwriting any
of these backup tapes?

MS. HILMER: During thetime period in
question, thereis no order that specificaly
reguired the government to maintain backup tapes
dearly onan ongoing besis. The plaintiffs
discovery request talked about E-mails and it talked
about tgpes. The government, in an abundance of
caution in July of 1998, disclosed the fact thet it
was holding backup tapes a the request of
Independent Counsdl Bruce, and that these tapes,
which normally would have been overwritten and which
normaly would not exigt, because their purpose was
soldy to recover the system, did exigt, because she
asked them to be preserved. And in an aundance of
caution, the government disclosed them and said we

* have them here, but please don't make us seerch them

because they are redly very difficult to manipulae.
And then over the course of the next
couple of years, as you're aware, the government

Page 15 Page 17
1 two-and-ahdf yearsinterms of understanding what 1 pesgedinthat postion thet they were very
2 wasexpected of the government with regard to those 2 difficult to manipulate, but there was never an order
3 backup tgpes, was adeveoping Stuation. The 3 fromthe Court that reguired the government
4 government -- 4 spedificaly to maintain backup tgpes on an ongoing
5 SPECIAL MASTER BALARAN: Whendid it fully 5 bass. Inother words, what was disclosed was what
6 maure? 6 washeing done for the independent counsd, and the
7 MS HILMER: Wdl, I think it fully 7 government did continue to maintain those tapes that
8 matured when you issued your order on May 11th of 8 had been saved a her request.
9 1999. Youknow, | haveto say thet there were some 9 SPECIAL MASTER BALARAN: Sotheissueis,
10 changes, some significant changes of counsd onthe 10 becauseit wasn't in the norma course of business
11 Depatment of Jugtices part in that time period, 11 for the government to save these things, that there
12 dthough I'm not sure exactly when those trangitions 12 hed to be a specific order identifying them as such.
13 occurred. 13 Isthat correct?
14 SPECIAL MASTER BALARAN: But that wouldn't 14 MS HILMER: Wdl, | think in order for
15 rdievethe government of responsibility Smply 15 thereto be a contempt, then yes.
16 because of ashift of counsd, would it? 16 SPECIAL MASTER BALARAN: Soif thejudge
17 MS. HILMER: It would not rdievethe 17 ordersthat you keegp dl information related to the
18 government of responghility for not complying with 18 trust and you destroy paper documents, for example,
19 thediscovery request as you found it should have 19 would you say that that might be contemptuous?
20 done It would not necessarily st up the basisfor 2 MS. HILMER: Wdl, | think that thereisa
21 acontempt or fraud on the Court, or indicate that 21 difference here. The government did have a paper
22 somebody intended to decave you or the Court. 22 record-kegping system and the point of the paper
PA] SPECIAL MASTER BALARAN: Putting intent 23 record-kesping system was S0 as not to haveto rely
24 adde for amoment, because -- do we need intent for 24 on backup tapes as an archival system because they
25 thecivil contempt component? 25 aenct gable. So the government had a paper
5 (Pages 14 t0 17)
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record-kesping system in place whereby individuds
were ingructed from, you know, the eerly dayswhen
this case began, to preserve E-mails by printing them
out and placing them in paper files

MS. HILMER: Wasthat pursuant to the
Federa Records Act or other specific acts?

MS. HILMER: It was pursuant both to the
obligations under the Federa Records Act and
pursuant to pecific directives issued within the
Department of the Interior to preserve documents,
including E-mails, rdated to this case, in other
words, to preserve evidence.

SPECIAL MASTER BALARAN: Sol goback to
my initia question. Because there was nothing in
place @ thetime, it wasnt in the norma course of
business for the government to retain backup tapes,
that'swhy an order demanding that dl trust
information be kept would not necessarily apply?

MS. HILMER: Right, and | dont think you
could cdl thet -- | would say thet'sthe case,
because you know, the government, if the government
were relying on those backup tapesin violation of
the Nationa Archives regulaions, there would bea
problem, because thase backup tapes would not
necessarily be stable and the data stored on them

BRBRNRBNEENEEREREB0ovwourwNn~
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SPECIAL MASTER BALARAN: But I'm not
you -
MS. HILMER: See | think that'sthe
problem, is thet you know, there is an obligation of
diligence

SPECIAL MASTER BALARAN: | am not asking
you if ultimately it's contemptuous. | redly want
to focusjust on the order, ether thereis an order
in place that can be an umbrdlafor this, or there
isnt. If therésnot, then we can gohome. Sol
need you to aticulate this as dearly as possible.
Areyou saying if the government did have an archiva
E-mail backup system that the discovery ordersthat
wereidentified, the sx discovery ordersiderntified
in the March 20th mation, might apply and might be
aufficient to define contempt?

MS. HILMER: They might be to the extent
thet the documents didn't exigt in some other
identical form. For example, if therewas a
redundancy, if they hed a paper record-kegping system
that captured the same or subgtantidly the same

asking

* information as that stored on the dectronic archiva

sysem, then you know, the plaintiffs are only
entitled to one version of the document.
SPECIAL MASTER BALARAN: And if it wes

FRrRBEREBowom~wotrwNe
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would not necessaxily be recoverable years and years
later. So those backup tapes had a specific st
purpose which was not a record-kesping purpose.

That they may have had some information
thet the plaintiffswould like and might be able to
get under Rule 26 because of its breadth isa
different question from whet the government
understood its obligations to be and what reasonably
the discovery ordersin place could be interpreted as
requiring.

SPECIAL MASTER BALARAN: If the government
had an archiva system for E-mail backup tapes, would
any of these orders gpply sufficiently to at least
meet the first dement of contempt?

MS. HILMER: Areyou taking about the
early orders, the generd -

SPECIAL MASTER BALARAN: Thegenerd
discovery orders.

MS. HILMER: The generd discovery orders,
| believe that if there were orders that required the
government to hold on to documents, specificaly,
then yes, could every -- wdll, you know, thisisa
difficult thing. Would every time that somebody
accidentaly lost a paper record resultina
contempt?

BRBRNRNEREREEFRRRREBoo~vwotrwn -
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different, if one contained information that was
different than the other?

MS. HILMER: 1 think you would haveto
look a wheat the difference in the information was,
and | recognize that you had On Track review the
differences between the two, and we might teke issue
with whether some of those differences are redly
significant, like the Internet Gateway doesn't seem
veary sgnificant.

SPECIAL MASTER BALARAN: Some of them were
to cc's and bec'sthat may be significant in
identifying who had awareness of what a whet time,
would you agres?

MS. HILMER: Wdl thebcc's. | don't
believeit said cc's weren't captured, just bec's.

That would assume that people used bec's. That would
assumealat of thingstha have not yet e this
point been established.

SPECIAL MASTER BALARAN: But wereonly
trying to establish whether it's an order thet's
sufficiently articulated on which to ground contempt.

MS. HILMER: Onwhich you can ground
contempt, | don't beievethereisone. Thereisnot
one that tdls the government to abandon its normal
practices of using backup tapes soldy for system
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recongtruction. The order taks, the discovery
orders as | understand them, spesk in terms of
producing records. Now some records exist solely on
tape or predominantly on tgpe, you know, some types
of data, perhaps roydty datathat the MM S maintains
meakes it predominantly or solely on tape for certain
periods of time.

But that's different from backup tapes.
Backup tapes are not meant to last. They are meant
to retore the system when it crashes, and the
government never looked to those as an archiva
system because it had a paper record-kegping system.
And | bdieve that people honestly assumed that the
documents that would exist on the backup tgpeswould
be virtudly identica to what was in the paper
record-keeping system. Therefore, | do believe it
would require a specific order.

SPECIAL MASTER BALARAN: Okay, thank you.

MS. HILMER: And | dont believe there was
one. | havent found one and plaintiffs havent
pointed to one.

SPECIAL MASTER BALARAN: W, I'm gaing
to work off the six thet are here on page 12, since
that's what the Court order to me says, I'm limited
to March 20th.

BRBRNRBNEENEEREREB0ovwourwNn~
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orders that come more than ayear after sheleft the
government.

SPECIAL MASTER BALARAN: Okay.

MS. HILMER: Now, with regard to the
November Sth, 1998 order, this was adenid of the
government's motion for protective order that was
filedin July of 1998 in which the backup tape
accumulaion that the independent counsd had
requested had been disclosed. And the court's order
denies the motion, but doesn't addressthe issue
regarding the backup tgpes, doexn't say anything
about the backup tgpes. And 0, thereis nothing
here, certainly thereis nothing here. Left done,
whet this might require is that the government now
has to go and review those backup tapes and produce
documents responsive to the third request. But there
is certainly nothing in here that requiresthe
government on a going-forward besis to continueto
accumulate.

SPECIAL MASTER BALARAN: Rantiffsthird
request incorporates the first request definition of

* records; isthat correct?

MS. HILMER: That's my understanding, yes
SPECIAL MASTER BALARAN: And doesthat
incdlude dl mediathat might include backup tapes as

Page 23 Page 25
1 MS. HILMER: Right. And the six that we 1 wdl?
2 havetherg dating with, if | might just digress, 2 MS. HILMER: Wdl you know, | think if you
3 or begin to address some of the bills of particulars 3 condrued it broadly, which the government attempted
4 astosomeof theindividuds, but let me start with 4 todoinan aundance of caution in the July 1998
5 Ms Palmuiter, if | may. Not one of these orders 5 moation for protective order, then you would say all
6 wasin place when Ms. Perimutter was il working. 6 right, they mention E-mails and they mention tapes,
7 SPECIAL MASTER BALARAN: Sheleft uly 7 0 we happened to have this sat of records which is
8 '97; isthat correct? 8 kind of some of bath, you know, the tapes are not
9 MS. HILMER: Sheleft July '97. Andthe 9 necessaily only E-mail tapes. There may be other
10 only thing thet the plaintiffs are now dleging 10  things on the backup tapes, so they are not
11 agang her isthat she ddeted her own E-mailsfrom 11 specificaly mentioning backup tapes asthe
12 her hard drive. Asl said before, the government had 12 independent counsd had requested, she specificdly
13 apaper record-kegping system. There has been no 13  asked for those. But nonethdess, in an abundance of
14  evidence adduced, or even asuggestion that she 14 cadtion, the government disdloses it and sayslook,
15 ddeted anything thet she should not have ddeted 15 we havethesethings, wed rather not haveto go
16 without first savingit. 16 through and review them.
17 SPECIAL MASTER BALARAN: And that isthe 17 SPECIAL MASTER BALARAN: But if they did
18 evidencetha came out in acolloquy in court where 18 sk for that and if it was subsumed within that,
19 anobjection was raised and that was sustained; is 19 would you agree with me then that a discovery order
20 that correct? 20 that requiresthis be turned over or presarved or
21 MS. HILMER: Itisavery patid question 21 retained would naturdly indudeit? | mean, how do
22 and answer. Thejudge precluded any further inquiry 22 you carve out that exception because it doesn't --
23 inthat areq, 0 yes. | mean, itisjust from that 23 you know, how do you carve out the exception?
24 pure satement, it isredly beyond me how Ms. 24 MS. HILMER: | guesshow | carve out the
25 Permutter could even beimplicated in any of these 25 exceptionislooking et the practicd Stuation at
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thetime. And looking & the other cases most of
which are decided within a very short time frame
after your July 27, 2001 decision, thet are gopearing
to address the problem of backup tgpes for the very
firgt time. People have been doing discovery under
the Civil Rules Shce whet, the 1930s, | think it
was. Backup tapes didn't exist at thet time, and so
the notion that they would be a source of
discoverable information redlly only occurred to the
government as aresult of the independent counsd's
request, specific request that these documents be
preserved, this set of documents, not dl of the
tapes, but just some.

SPECIAL MASTER BALARAN: But they werent
asking for dl, were they? | understand they were
asking for dl that were respongvein this
paticular ingant to the third request. And my
quedtion to you is, why didnt you & any time during
any of the request for production seek a protective
order regarding tapesif you fdt thet either your
sysem didn't handleit, or it was too onerous or
burdensome to do o, or the technology thet you were
employing & the time Smply wan't cgpable of doing
0?

MS. HILMER: My understanding of how this

BRBRNRBNEENEEREREB0ovwourwNn~

have some discusson up front about whether backup
tapes were going to be a source for discoverable
information or not, to address that in other words
up front, rather than to leave it ambiguous. | mean,
certainly in my own practice that's what | would do.
SPECIAL MASTER BALARAN: Okay.
MS. HILMER: Following the November 1998
order of the Court which denied the government's
protective order or protective motion, the next order
thet the plaintiffsidentify was the May 11th, 1999
report and recommendation from you in which you
concluded that the backup tapes should be reviewed
for repongve information and in which you indicated
that you understood the backups tapes were continuing
to be accumulated. At that point as you know, you
were informed by Government Counsd Brooks both by
telephone and later in a pleading, that dueto an
error which we concede, you know, we cant tell you
anything dse and we don't retract whet we said
before, backup tapes were in fact overwritten between
November 23rd, 1998, and the time of your order,

* gpproximatdy thetime of your order, adthough not

dl periodsin that time were logt because of the
retroective nature.
Also, it began to become gpparent only
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1 devdoped isessantidly that people just didnt 1 dfter your May 11th, 1999 report and recommendtion,
2 appreciate that the backup tapes would be a source 2 that there was a misunderstanding about the scope of
3 for discovery. That occurred only when they had a 3 the backup tgpes that were now being preserved.
4 st that normaly would have been overwritten, but 4 Beginning with your ruling on, in May of '99, the
5 they had ass, and they fdt it incumbent to 5 government did issue asries of directivesto
6 disclosethat they had aset and ask for the court's 6 presarve backup tapes, but there was not an
7 guidance on what to do with it. | think thet's where 7 gppreciation that there was aneed to do so broadly,
8 wewere wewerein an age of rapidly advancing 8 inother words throughout the agency, or at leest
9 technalogy, and things have changed quiteabit in 9 with repect to offices that did 1M work for abit
10 termsaf how discovery is conducted and what are the 10 of time That did become gpparent later on.
11 sourcesforit. n By November of 1999, we haveinduded in
12 SPECIAL MASTER BALARAN: If you were 12 our brief theletter of Mr. Urie, Government Counsdl
13 sarved with that order today, would it change your 13 Urig identifying that the government was looking
14  menner in which you -- would you ill be overwriting 14 through both headquarters office and through the
15 tapes? 15 fidd officesthat most likdly hed 1IM information.
16 MS. HILMER: If we were served with 16 In other words, where responsive tapes or responsive
17 that - 17 information on tapes may exist. So that'sby
18 SPECIAL MASTER BALARAN: In ancther 18 November of 1999, and that process occurred over that
19 litigation, let's assume, where the sensitivities 19 timeperiod.
20 werent running SO high. 2 Theinitid disdosures both to you and to
21 MS. HILMER: Wdl, | think in view of the 21 the Court amply indicate that the government was
22 ordersthat have been entered in this casg, in view 22 thinking about the origind accumulation of backup
23 of how things have developed, not just your own 23 tapes and the process by which those had been
24 decison but the public decison of Magidtrate 24  accumulated. In other words, the independent counsd
25 Festidla, the better part of prudence would beto 25 had asked for specific backup tapesto be presarved,
8 (Pages 26 to 29)
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those in the headquarters solicitor's office, those
in the Twin Cities. And what it gppears occurred is
thet in theinitid few weeks after your order, thet
was il the concept, thet that was what was the
problem, that that process of preserving tapesin
headquarters and the Twin Cities had been
discontinued, not thet there neaded to be a broader
preservation.

So there certainly were errors dong the
way and there was not a complete effort to preserve
backup tgpesimmediately, but rather, as counsdl
became more aware of what was at issue, they began to
dothat. | don't see any effort here to conced
anything. Certanly they came and they told you what
happened

Now, | want to turn to the August 1999
document retention order, and our position on thet is
vey dear. There Ssmply was not arequirement in
that document preservation order to presarve E-mails
in the solicitor's office e dl, much lessto
preserve backup tapes. So we don't see how that
could form abesis for the plaintiffs motion.

Further, weve argued the gpplication of
Armdrong versus the Executive Office of the
President to the Court's December 21, 1999

BRBRNRBNEENEEREREB0ovwourwNn~
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position known to you many times
Following the judge's declaratory
judgment, we then move to the ord discussion at the
hearing of October 27, 2000, thet you held, wherein
there was subgtantia colloquy about whet was
supposed to be preserved. And in particular, you
indicated that what the government should preserve on
agoing forward bas's was backup tapes that the
solicitor's office generated that may be rdlated to
IIM information, but only on serversthat were
sending E-malsout. You sad a that time you
weren't concerned about serversthat received
licitor's office E-mails.
SPECIAL MASTER BALARAN: Except tothe
extent thet they were intra-agency, | beieve. |
sadif it goesto the Itdian consulate, | waan't
that concerned with protecting their servers, but |
was concerned if it was intra-agency, | believe.
MS. HILMER: | don't recdl seeing that.
| recdll that thiswas essentidly just to try to get
some agreement at thet point about what was going to

* be done pending your decison. | dont recdl any

discussion about the receiving end, and cartainly a
document that's received may be essentidly a
duplicate of the one that was sent, the only thing

Page 31 Page 33
1 dedaraory judgment and we stand by that, thet a 1 tha might be different is the heading on a printout
2 dedaaory judgment is not asufficient basisfor a 2 asto, you know, whose compuiter it came off. And
3 contempt. 3 whether that would be materid is highly
4 And moreover, thereis not any indication 4 guestionable, if the substance were the same and dl
5 inthejudges declaratory judgment thet thereisa 5 thecther information.
6 need to presarve backup tapes specificdly, that's 6 So a that paint, the government had been
7 notaddressed. Again, to the extent that backup 7 atempting to do that dready based on Mr. Uries
8 tapesduplicate theinformation that's avalablein 8 leter from 1999. We had been attempting to do that
9 the paper record system, the plaintiffs redly aren't 9 dready, presarving backup tapes in those offices
10 etitledtoit, itsaduplicate of the document. 10 where responsve information was likely to exist.
n SPECIAL MASTER BALARAN: And if they 11 And you confirmed thet they should do that and there
12 dont, then they are entitled to them. 12 was an agreement that thet would happen.
13 MS. HILMER: If they don't and they're -- 13 Obvioudy there were mishaps dong the way
14  if they dont, then they could be ordered to be 14  and the government did inform you when those sorts of
15 produced, yes. The question becomes whether the 15 things occurred, if backup tapeswere logt in the
16 differenceis so Sgnificant or materid that it's 16 mail, if backup systems crashed and tapes for
17 worth the cost of going through them to pull thet 17 whatever reason failed, there was an atempt to
18 information ouit. 18 informyou.
19 SPECIAL MASTER BALARAN: And who would 19 Subsequently, you issued aletter to
20 makethat decison? 20 Mr. Anday on November 20th of 2000 and required
21 MS. HILMER: Presumably the specid mester 21 tha al backup tgpes throughout the sdlicitor's
22 would make thet decison and then it would be 22 office agency wide be preserved, and thereisno
23 reviewed by the Court, and thet's what happened. 23  evidencethat that was not donein good faith. |
24 Thet decison obvioudy can be hriefed by the parties 24  mean, again, we cant sit here and guarantee that
25 and it has been, and the government has mede that 25 evay singletapethat has ever been run didn't
9 (Pages 30 to 33)
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somehow |oseitsintegrity, because they do, but that
iswhere we are today.

And frankly, dl dong the line here,
there has been no showing thet the government didnt
atemnpt to redly work with you on trying to meke
sure thet the backup tapes were preserved and to et
you know when things fell goart. Y our decison of
July 27, 2001 was criticd in some regards of the
government and the way it handled the backup tapes,
but | dont believe that thereis any part of thet
opinion that would lend to the argument that the
government was dishonest with you or didn't come
forward and disclose to you when these mishaps
occurred, didn't disclose to you when theinitid
overwriting that was of concern occurred, and there
isredly no badsin these orders for holding
anybody in contempt. No order, no violaion, & this
point.

Now, if that's -- do you have other
guestions on that subject?

SPECIAL MASTER BALARAN: You have 20
minutes. If you want to reservethat a the end,
that'sfine.

MS HILMER: Wdl, | would liketo say
just very briefly, dthough I'm sure that he named

Page 34
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willfulness at this stage, wouldn't you agree that
they don't have to produce any evidence thet might
show the willfulness?

MS. HILMER: | think they have to show you
omeindication. Thisisacollaterd metter where
they have made very serious charges againgt people.

SPECIAL MASTER BALARAN: I'm not
uggedting they're not serious. 1'm just asking,
were a amation to dismiss stage before any
evidence has been taken at dl, and I'm asking you,
what isthe threshold thet they haveto crossover in
order to show willfulness?

MS HILMER: In order to show willfulness,
| think the judge meade it dear that he was expecting
to see @ least some evidencein ther bills of
particulars that somebody knowingly did something
wrong, and | don't see any evidence of thet. | mean,
it may bethat it's clear thet there was an error
that was made that the government should have gpplied
to the Court before continuing the overwriting of the
backup tapes, but there is Smply no evidence that

* there was any intent to deprive the plaintiffs of

discovery to which they are entitled.
SPECIAL MASTER BALARAN: Thank you.
MS. HILMER: Thank you. | will resarve
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1 individuds counsd will ably say the same, that we 1 therestof mytime
2 havelooked through the current hills of particulars 2 SPECIAL MASTER BALARAN: Mr. Gingold.
3 andwhat wefind isasghift, and no longer redly a 3 MR. GINGOLD: Thank you, Mr. Bdaran.
4 reliance on these orders that had been the main 4 Jugt anotea theoutset. Plaintiffstake exception
5 component of the March 20th mation, but rather, a 5 tothosewho did nat file motions to digmissto
6 dam of cover-up and decait and destruction of 6 paticipatein thisproceeding. Therulesare quite
7 federd records, and nowhere has there been any 7 dear with regard to the requirement for motionsto
8 recitation of any type of evidence that could support 8 dismiss thet in fact they are not asliberd asthey
9 tha againg any of the named individuds. 9 arebeing construed here, and every opposition brief
10 The pleadings themsdves rely on faulty 10 filed by plaintiffs for severd years could be
11 dandards, such asin the case of Mr. Brooks and 11 construed as a separate motion for order to show
12 Mr. FAnday, aknew or should have known standard, 12 causeand that isnot only dearly not the case, the
13 whichisanegligence sandard and not a contempt 13 Court requires very specific pleadingsin order to
14 dandard; an aiding and abetting standard for 14 moveforward inthet regard. So plaintiffsteke
15 Mr. Smon; and anegligence supervison standard for 15 strong exception to the interpretation of the specia
16 Ms Schiffer. With regard to Mr. Cohen and Ms. 16 medter inthat regard and do not believe that either
17 Blackwdl, thoseitems were hriefed earlier and the 17 locd rulesor the procedures thet have been in place
18 only order that they relied on a thet time wasthe 18 inthis casefor seven years have been followed.
19 November 1998 order. 19 Raintiffs have no problem with changing
2 And with regard to Mr. Cohen specificaly, 20 procedures because the rules are changed on
21 they only sought crimind sanctions at thet time. 21 plantffsonaregular basis, wewould just liketo
22 S0, there hasto be ashowing of willfulness, and 22 have more advance knowledge when they are done, and
23 there has not been any attempt to do that. Thereis 23 we can ded with gppropriate knowledge. But the
24 avoluminous record here. 24 facts are whet the facts are, the record speaks for
i3] SPECIAL MASTER BALARAN: Wadl, to show 25  itdf, so wewill not dwell on that.
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Thisisametter that hasbeenin
litigetion for nearly seven years. From the very
beginning of this case on June 10th, 1996, from the
first conversations with counsdl for defendants, the
issue of dectronic mediawasraised. It was
confirmed four days later after thefiling of this
case with Mr. Simon, who was then the Deputy
Assgant Attorney Generd for Environment and
Natural Resources.

Issues of dectronic documents are not
new. The 1970 commentsto Rule 34 specificaly
address that and identify the fact thet eectronic
records are exactly the type of records that are
induded within the definition of document. Soto
suggest that there has been some extraordinary
advancein the law over the last seven years doen't
explain how the 1970 amendmentsto Rule 34
explictly, the comments explicitly identify the fact
thet thase amendments, dectronic isinduded within
the definition of document, dectronic media

And let's not miss one other point, and
the important point thet thisis not an ordinary
litigation. Thisinvolves enforcement of trust and
it involves the authority of the Court and the
jurigdiction of the Court in equiity. It isan action

BRBRNRBNEENEEREREB0ovwourwNn~

There were numerous reports filed by
government experts a that point in time which
identified in essence the absence of arecord-kegping
system, hard copy record-keeping system, dectronic
record-keeping system. Thetribd trust
reconciliation report which was prepared by Arthur
Andersen, explicitly identified thet the
record-keeping problems were 0 massive and
sgnificant thet they could nat go forward with a
reconciliation of the individud Indian trust for
merely a20-year period, 1972 to 1992.

So a the outset of thislitigation, it
was well-known among counsd and it was well-known
among the parties based on the discussions thet
plantiffs, plaintiffs counsd, defendants and
defendants counsd had on these very issues as part
of the cooperdtive effort to resolve this case
quickly.

| will dso say that none of the
individuds from the government were involved, who
areidentified as named individuds for purposes of

* this contempt proceeding, were participating &t dl

inthose discussons. They were not to our knowledge
members of thetrid team, other than Ms. Schiffer,
Mr. Simon, and of course the sdlicitor's office
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1 inequity, and that isthejurisdiction of this 1 lavyerswereinvolved at the very beginning. Ms
2 Court. What this Court has stated and the Court of 2 Pelmutter was one of thase who was involved in those
3 Appedshas daed inits decison on February 23rd, 3 discussions as amaiter of fact.
4 2001, isthat the accounting and record-keeping is a 4 So while the Court did not specificaly
5 theheart of thistrust. At the outset of this 5  identify the November 27th, 1996 order, which
6 litigetion with thefird trid team that represented 6 explictly required the production of information,
7 the Depatment of Judtice, these specific issueswere 7 dl information thet's literdly drafted by the
8 not only discussed, they were understood and agreed 8 Judtice Department that relatesto, refersto or
9 to, because there was an effort at the outset of this 9 eambodiestheindividud Indian trust information of
10 litigation to engage in what wes cdled then a 10 thenamed plantiffs, it wes dl information for a
11 cooperdive effort to try and establish an 11 reason, it wasindusive, it wasavery dear
12 expeditiousway of resolving this case. 12 understanding of what the problems were, it was
13 In thet regard, the government itsalf 13  acknowledged that there was no system in place.
14 drafted what was the November 27th, or what became 14 And now it has been suggested that
15 the November 27, 1996 order, and as part of the 15 plantiffs theories have modified. They have not
16 deermination to try and resolve this case 16 modified. We have dwaysincorporated by reference
17 expeditioudy was paragraph 19 of thet particular 17 theorigind mations for ordersto show cause, and we
18 document, which was designed to provide both 18 continuethem. While the plaintiffs were prohibited
19 plantiffs experts and defendants experts with 19 by the Court from taking discovery in this regard and
20 auffident information within which a determination 20 dthough plaintiffs were authorized by the Court in
21 could be medeif datidticd sampling could be 21 the more recent order, the September 17th order to
22 employedin lieu of atraditiond accounting because 22 takediscovery, plantiffs have il be prohibited
23 of the acknowledged problems associated with the 23 fromtaking discovery in this regard.
24 record-kesping of the Department of the Interior and 24 Let me dso say, inasamuch as Mr. Uriewas
25 therecord-kegping of the Department of the Treasury. 25 rased, therewere sight vidts that plaintiffs and
11 (Pages 38to 41)
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defendants counsd took with the specid magter, |
bdievein early February of 1998. During the course
of those dght visitswith Mr. Urie, accompanied by
the specid madter, dong with, | believe Mr. Swanson
of the olicitor's office, there were explicit
discussions during thet time about the need for
saving E-mail because of the admission by the
Billings solicitor's office thet they had not saved

their E-mail.

SPECIAL MASTER BALARAN: Werethese
discussions on the record?

MR. GINGOLD: These discussons were not
on the record, but they were discussionsthat do
exig in this casg, if the gpecid master would like
to dtrike thet.

SPECIAL MASTER BALARAN: I'mjugt asking a
quedtion.

MR. GINGOLD: To my knowledge, they are
not on therecord. These matters were brought up in
conferences with the specid master and defendants
counsd present, and indeed with Mr. Urie present
during those particular meetings. Therewasno
ex parte communication about that and indeed, Mr.
Urietold me during those particular mestings thet he
communicated with Mr. Findlay and with Mr. Brooks,

BRBRNRBNEENEEREREB0ovwourwNn~
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admitted, thet archival records are established based
on recommendations from the defendants and categories
of documents provided by the defendants to the
Nationd Archives on how those particular records are
to be stored. That has nothing to do with records
that are used for management of atrust and it has
nothing to do with records that must be preserved by
the partiesand by counsd when they arein
litigation or they suspect they arelikely to bein
litigations

Now one of the most important aspects of
the triba trust reconciliation report wasthe
various discussion in the press, before Congress and
otherwise, by the defendants and the specid trustee
a that time, who dl anticipeted thet litigation was
to befiled based on the report and the report of
Arthur Andersen in the tribal trust reconciliation
report. Faintiffsdid not file thislitigetion
until after that report wasissued. So to suggest
thet there was no anticipation of litigation, to
uggest there was no obligation to preserve these

* recordsis, inour opinion, in eror. We bdieve

basad on the documents that have been periodicaly
produced in this case thet there was aclear
understanding thet litigation was likely to occur.

Page 43 Page 45

1 andthey spedificdly said they didn't want these 1 Asal of usaslavyersknow, in thefirst

2 issuesrased. Soif theissueiswhether or not 2 ingance we aslawyers have the respongibility to

3 therewas knowledge or an understanding, thet is not 3 inform our dientsthat records thet are rlevant to

4 ontherecord, that'sonething. If itsaquestion 4 litigation must be preserved. One of the mgjor

5 about what discovery would reved if plaintiffsare 5 problemsin this caseisas of today, thereisno

6 ever aleto take adiscovery tha they're entitled 6 ddfinition of atrust record, thereis no definition

7 tounder the Federd Rules, that's adifferent issue. 7 of individud Indien trust deta. How do the lawyers

8 But, let me go further. 8 represent to ther dients and discharge ther duty

9 The Court noted prior to thefirst 9 asdfficersof the Court that records are being
10 contempt trid, which began in January 1999, and | 10 preserved if asof today thereis no definition of
11 guessnoted again in his February 22nd, '99 opinion 11 exactly the same records that are required to be
12  holding Secretary Babhitt, Secretary Rubin and 12 presarved inthis case as those records would be
13 Assgant Secretary Gover in contempt, thet it was 13 presarved if lawyers were representing any corporate
14 unusud for the attorneys, to move to excdude them 14 dient, any bank, or anyone dsein this country?
15 from the contempt for the failure to produce 15 Thereisno exception thet plaintiffs have hed for
16 documents, and that the Court assumed that thiswes 16 the United States Government.
17 by agreement with parties, but it wasina 17 Indeed, as the inspector generd pointed
18 conspicuous note mede. 18 out, for the Department of the Interior, inits
19 What we are hearing in this proceeding is 19 report, it in Exhibit 3.C explicitly identified the
20 onceagan, an &fort by the atorneysto avoid 20 Judtice Department's own standards thet they provided
21 responshility for actions and duties thet they have 21 totheInterior Department for what condtitutes a
22 inlitigation. Theredlity istha dl records must 22 federd record and explicitly whet E-mail congtitutes
23 bepresarved. Archiva records are not litigation 23 afederd record. Thereisno issuethat's being
24 records Thisissueitsdf hasbeenlitigated in 24 discussed today that wasn't discussed five years ago,
25 thiscase and the Court has noted, as have defendants 25 that wasn't discussed Six years ago, that waan't
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discussed three years ago. Indeed, thiswasamgjor
isuein thetrid in the summer of 1999, and it wes
such an issue because of the failure to produce the
electronic records or copies of the eectronic
records thet the Court in an effort to avoid having
thetrid be bogged down into one that was going to
be much longer then it was, actudly deferred those
issues and turned over thoseissues principaly to
the speciad master, which resulted in the orders that
Ms. Hilmer and the specid madter discussed.

That was not something that occurred in
May or August of 1999. Those discussions began
amost immediady dfter the specid magter was
gopointed on February 24th, 1999. We're deding with
an extreordinary period of time here. We are dedling
with records and a records system that the government
itsdf has admitted -- as a matter of fact, Ms.
Himmelhoff, one of the former attorneys representing
the Department of Jugtice, or sorry, representing the
Department of the Interior and the Department of
Treasury, explicitly pointed out thet to the extent
thet records do exigt in various agency and area
offices of the Department of the Interior thet are
relevant to the individua Indian trust, they could
not assure the specid master that those records

BRBRNRBNEENEEREREB0ovwourwNn~
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SPECIAL MASTER BALARAN: Uh-huh.

MR. GINGOLD: I'mwell aware of the
limitations you identified egrlier with Ms Hilmer.
| dsowould liketo point out thet based on Webb
veraus Didrrict of Columbia, the Court hasthe
authority, the inherent authority to ensure the
integrity of thejudicid process and litigation.
Onething that is abundantly deer inthiscaseis
thereis no integrity in thislitigation.

Asthe Court pointed out recently in
another decision, the pattern and practice of deceit
istopicd. Asthe specid master has recently
pointed out, during the contemnpt, the second contempt
trid, which was atrid that was athree-month tria
thet conduded on February 28th of 2002, during thet
same contempt trid, ddiberatdy fdse information
was provided to the Secretary in defense of her
contempt.

What were deding with here is another
issue and that is, what is the inherent authority of
the Court to enforce its orders with contempt. And |

* acknowledge, by the way, that is not provided in the

order of reference here with regard to this
particular issue.
SPECIAL MASTER BALARAN: And would you

Page 47 Page 49
1 would be protected, or could be protected. They were 1 agreetha my authority is circumscribed by this
2 arik. 2 order of reference for these proceedings?
3 So to suggest that there is a system of 3 MR. GINGOLD: No, | would nat concede that
4 recordsin paper form thet provide the information 4 hecause| think the speciad mester would appeer to
5 that may be rdevant to what has been destroyed is 5 have plenary authority as heinterpretsthe locd
6 notonly fiction, it isin conflict with the record 6 ruleswith regard to how variousthings are to be
7 of thiscase. 7 done Indeed, it would gppear to be much more
8 SPECIAL MASTER BALARAN: May | interrupt 8 narrower because the specific order of reference as
9 you for one second? 9 plantiffs understand it, was not to revisit the
10 MR. GINGOLD: Yes 10 specid megter'sfinding that there was systemic
1 SPECIAL MASTER BALARAN: | just want to 11 destruction of solicitor's office E-mail, and not to
12 addressavery spedific topic beforeyou go on. Ms. 12 determine whether or not those facts exigt, but those
13  Hilmer mentioned the issue of Ms. Perlmutter and 13 factsexist and for the specid master to determine
14 specificdly thefact that sheléft officein duly of 14 the culpability, whether or not theres cul pability
15 1997, | bdieve and thefirgt order that was 15 of particular individudsidentified, and to dlow
16 identified in your March 20, 2002 mation, which I'm 16 theplantiffsto take discovery. Sowebdieve
17 incorporating to the December 17, 2002 order of the 17 based on the specid mester's interpretation, he has
18 Court, thefirst order is November Sth, 1998. Can 18 plenary authority to do pretty much what he wantsto
19 youtdl mewhich order Ms. Perlmutter may have 19 do.
20 violated in any capecity? 2 SPECIAL MASTER BALARAN: Let meask you
21 MR. GINGOLD: Frg of dl, yeeh, | could 21 this. Putting discovery aside for the momert,
22 tdlyouthat. Thefactis and thisisan area 22 becauseif my authority isinfact limited by the
23 wherethere probebly is going to be some vigorous 23 September 17th order 312, which says, it is ordered
24 debate the November 27th, 1996 order iscdlearly 24  tha plaintiffs motion for ordersto show cause why
25 vidaed. If | may finish? 25 Interior defendants and their counsd should not be
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held in contempt for destroying E-mil, filed March
20th, 2002, shdll be referred to Specid Master
Bdaan. If infact that represents the metesand
bounds of my authority, would you agree with me thet
thereis no discovery that could possibly implicate
Ms. Perlmutter in any of the Sx ordersthet you have
identified on page of your March 20th, 2002 filing?
MR. GINGOLD: Assuming thet, if --
SPECIAL MASTER BALARAN: Withmy
asumption.
MR. GINGOLD: Theanswerisno. The
answer is theredity is itiswdl sdttled in this
crcuit and e sawhere, dthough Judge Lamberth seems
be the leading authority of contempt, but it isaso
well settled dsawhere, that while normdly there
needs to be a dear and specific order, aviolation
of which must be identified in order to find
contempt, if in fact the inherent authority of the
Court has been chdlenged and the judicid processis
undermined, if in fact thereis fraud -- as a meatter
of fact, Mr. Nagel himsdlf conceded during the second
trid that in fact fraud itself may be suffident to
condtitute contempt for purposes of these
proceedings, and fraud exists whether or not an order
has been issued.

BRBRNRBNEENEEREREB0ovwourwNn~
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the individuds or the parties were involved in the
goaliction.

SPECIAL MASTER BALARAN: Arent those
adverse inferences discovery adverse inferences that
may weigh againg the party who failsto produce
documents, as opposed to adverse inferences that may
exig in a contempt proceeding?

MR. GINGOLD: | haven't seen that.

SPECIAL MASTER BALARAN: W, spdliation
istheideathat | destroy the documentsor | Smply
dlow them for whatever reason, and as areult, the
issue that thase documents may have spoken to, thet
may warrant or trigger an adverse inference, but not
againg the particular person that may have taken the
action. | mean, | have never seen acaseto that
effect.

MR. GINGOLD: Wadl, | think were looking
a the Enron case, Mr. Bdaran, which suggests quite
the contrary. Asamatter of fact, even when you're
looking a Sarbanes-Oxley with regard to those
paticular issues, Congressitsalf has pointed out

* that thet type of destruction condtitutesacrimind

at, if | might add. So no, perhgps-- and let me go
beyond that.
There are numerous cases, especidly in

FRrRBEREBowom~wotrwNe
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If your assumption isthere can be no
contempt unless an express order isviolated, then
based on your assumption, you are correct. We dontt
believe the law supportsthat podtion. Wedso
don't believe the Court excluded issues that relate
to the undermining of the judicia processthat we
have seen in unprecedented fashion in this
litigation. Plaintiffs are aware of no other case.

SPECIAL MASTER BALARAN: Wdl then, how
are these people supposed to defend themsdves if
they're not exactly surewhat it is, if weretaking
about the most broad and overarching fraud on the
Court, | mean, arent they ertitled to a bill of
particulars or some specificity a least making them
aware of the chargesthat are pending against them,
ether cvil, arimind or otherwise?

MR. GINGOLD: Wdl then, perhapsyou and |
arereading a different record in thiscase. | was
under the impression plantiffs did provide hills of
paticulars, Mr. Baaran. In addition, Mr. Bdaran,
plaintiffs provided specific ddinestions of everts
of circumstances which congtitute contempt, of
destruction issues, and we are dedling with mass
spoliation in this case, where even the speciad
master has determined in such cases of spaliation,

BRBRNRNEREREEFRRRREBoo~vwotrwn -
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the context of discovery with regard to dectronic
records going with, whet isit, Kodoski and Sears

and other cases of that sort, where those particular
issues did result with regard to sanctions with

regard to issue and evidentiary preclusion. But

there has been no case that I've seen, Mr. Balaran,
and maybe you can paint it to me, which saysthet the
individuas who are regponsible for destroying the
documents, where documents must be preserved whether
by duty, and thet's trust duty, whether by litigation
duty as partiesin litigation, or as officers of the

Court, and that they themsdlves are not to be held
accountable, using the inherent authority of the

Court, we have not seen a case which saysthat, Mr.
Bdaran.

SPECIAL MASTER BALARAN: | waan't spesking
to thet, | was spesking to something ese, but let me
continue, if | will. Let'sassume again, for the
purpose of my hypotheticd, that my authority is
crcumscribed by the September 17th, 2002 order. And
let's assume for amoment that that inherently
subsumesthe Six ordersthat are in your March 20,
2002 mation.

MR. GINGOLD: Thisonly dedswith Ms
Perlmutter, correct?
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SPECIAL MASTER BALARAN: Wl | actudly
was going to move on from there, S0 let me just
finish the question.

MR. GINGOLD: Uh-huh.

SPECIAL MASTER BALARAN: How does that
affect, if somebody was not infact in office a the
time, how can that possibly implicate somebody in any
capecity if they in fact weren't there?

MR. GINGOLD: | dont know, maybe you
should tak to Judge Lamberth, who madeit very dear
in his December 17th, 2000 opinion thet the
individuds who were in an officid cgpacity were
respongible for damage that was donein an officid
cgpacity by their predecessors. But he dso paints
out that Mr. Gover wasin precisely that same
Stuation. Mr. Gover was held in contempt on
February 22nd, 1999, replaced former Assigtant
Secretary AdaDeer. The principd actswhich
congtituted contempt for purposes of that proceeding
were conducted during Ms. Deer's period of time.
Nonethdess, Mr. Gover was hed in contempt and
indeed in the officid capacity, asthe Court
spedificaly pointed out dearly in his opinion.

And by the way, that metter obvioudy is
on goped right now with ora argument to be argued

BRBRNRBNEENEEREREB0ovwourwNn~
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purges himsdlf of that order and that has -- of that
contempt, and that has not been done, Mr. Show isin
acontemptuous situation, vis-avisthe Court,
because that contempt stands as of today. And |
might add, thet's the same Stuation with regard to
Ms. Norton in her officid capecity.
That is materidly different from the
persond capecity, but the Court has mede it very
clear that thereis respongihility thet continues,
there is a responghility to purge contempt and thet
if that isnot done, the patiesare dill in
contempt, and that's absolutely right, but there
ill must beatrid in thet regard, by the way.
SPECIAL MASTER BALARAN: Ms Hilmer raised
apoint that the opinion and order of aspecid
measter cannot ground contempt. Do you have any case
authority to the contrary?
MR. GINGOLD: Cannot ground contempt? |
haven't seen asingle case that saysthat, Mr.
Bdaran. Asamatter of fact, whet | find
paticularly disturbing would reflect further fraud

* on the Court, thet was a negotiated order, that was a

negotiated order with Mr. Brooks and Mr. Findlay
adtively involved in negotiations of the terms of
thet order and dl the medtings thet led into that
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1 tomorrow, but the Court specificaly held that an 1 order, theissues spedificdly dedling with E-mail or
2 individud in hisor her officid cgpedity is 2 dectronic mediawere discussed because
3 regpongblein hisor her officia capacity for the 3 Mr. Schumacher, one of the individuas from the
4 contemptuous conduct of his or her predecessor. 4 lidtor's office, was brought in.
5 SPECIAL MASTER BALARAN: Sointhis 5 SPECIAL MASTER BALARAN: Yourereferring
6 paticular ingance, we would have assgtant 6 tothe Augud 12, 1999 order?
7 sretaies going on into the indefinite future who 7 MR. GINGOLD: That's correct.
8 would have to take the heet, if you will, for what 8 SPECIAL MASTER BALARAN: I'm actudly
9 AdaDeer did. 9 refaring to the May 11th, 1999 order, the October
10 MR. GINGOLD: No. Asamatter of fact, 10 27,2000 order, and the November 20th order to retain
11 Mr. Gover wasdready held in contempt for thet. And 11 E-mall, I'm referring to those specificaly. Do you
12 asamater of fact, asthe specid master I'm sure 12 know of any Stuation where a court has grounded
13 isquite awvare, the contempt has not been purged. 13 contempt upon areading of a specid master or court
14 Oneodf thethingsthat was required by Court, because 14 monitor's order?
15 thereisamechaniam for deding with exactly thet 15 MR. GINGOLD: A, with regard to -- the
16 issue Mr. Baaran, on February 24th pursuant to your 16 answer is, I'm not aware of aproceeding where a
17 order aspart of the responsihility, the Court 17 court dedined to impose contempt for aviolation of
18 explicitly provided, | think in paragreph 8, that the 18 anorder, whether it was entered by a specid master
19 plansof the defendants should be provided to the 19 or othewise. And by theway, I'm not awvarethat a
20 specid madter to demondrate that if they are 20 court monitor hasissued an order in this case
21 executed properly they will enable the defendantsto 21 SPECIAL MASTER BALARAN: | wasjust doing
22 bring themsdvesinto compliance with the violated 22 it by extending the example, but let'sjust sick
23 order, and there was an explicit procedure st forth 23 with the specid medter.
24 by the Court for purging that. So until, as a maiter 24 MR. GINGOLD: And let me point one ather
25 of fact, the Secretary of the Treasury for example, 25 poaint which isaso important, and thisis again, not
15 (Pages 54 to 57)
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1 theusud case But Mr. Brooks himsef & the 1 So intent isametter thet is directly
2 ocondusion of the contempt trid, who qite 2 relaed to many of thethingsthet are raised here.
3 dogquently argued for the gppointment of agpecid 3 The Court itsdf refashioned plaintiffs motions for
4  measter with strong powers, because of the problems 4 ordersto show cause relaive to the contempt trid
5 thet Mr. Brooksidentified thet he had not been 5 tha was conduded and the decision that was entered
6 pesondly respongblefor in the falure to produce 6 on September 17th, 2002, to recagt it in the terms of
7 documents under paragrgph 19, which was the basis for 7 vaious counts of fraud. So to the extent thet this
8 that particular contempt trid. 8 mirrorswhat was done with regard to Secretary Norton
9 SPECIAL MASTER BALARAN: How would 9 andformer Assgtant Secretary McCdeb in her
10 Mr. Brookss commentsto the Court in that particular 10 officid cgpadities, thismay be quite pertinent to
11 scenaio have any bearing on these proceedings? | 11 how the ultimate specifications, asthey were
12 mean, in urging thet astrong pecid master be 12 characterized by Mr. Nagd, are employed going
13 gopointed, how would that have any bearing on whether 13 forward.
14 or not aspecific order, as any of these pecific 14 So to the extent thet Mr. Brookss
15 orders on page 12, whether or not they are grounded 15 comments which actudly encouraged the Court to
16 inthis? 16 gppoint agpecid magter with powerful authority to
17 MR. GINGOLD: Grounded in whet? 17 ensure these problems don't occur again, to the
18 SPECIAL MASTER BALARAN: Wadl, in these 18 extent that there were orders that were ordered by
19 s¢xorders How would thet have any bearing on these 19 the specid madter, and to the extent that the
20 proceadings, what he may have said in court regarding 20 partieswere obeying those orders, operdingin
21 theimpostion of agrong soecid mester? 21 accordance with those orders, acting & dl times
z MR. GINGOLD: Wdl, one of theissuesthet 2 rdevant to thislitigation, thet these orders have
23 wasrased by Ms Hilmer wasintent. 23 thefull force and effect and they were not
24 SPECIAL MASTER BALARAN: But thet's only 24 chdlenged, | think it would be tantamount to
25 caimind contempt. 25 edoppe for them to now say that these have no bed's
Page 59 Page 61
1 MR. GINGOLD: Wdl, intert can be 1 for contempt.
2 inferred, asamatter of fact, for willful violations 2 SPECIAL MASTER BALARAN: Let meback up.
3 of orders, because one of theissuesthat'sinvolved 3 Do you have any evidence thet you've put in the
4 hereisif infact thereis adetlermination of 4 record inyour hills of paticulars, and I'm going to
5 contempt ultimately, then the question hasto dedl 5 focuson Mr. Brooks for amoment only because you
6 with what type of sanctions are going to be imposed. 6 brought himinto play, do you have any satement
7 Sanctions are supposed to be impasad in accordance 7 that'sattributable to Mr. Brooks where he might have
8 with the nature and scope of the culpahility. If in 8 told somebody that you should destroy E-mils or not
9 fact someone inadvertently violated an order, one 9 presarve E-mail backup tapes? Do you have any? |
10 would argue A, they shouldn't be held in contempt a 10 have not seen anything in the record thet even
11 dl, but B, if they inadvertently violate an order 11 impliesthat he may have given any direction to
12 multipletimes, thereis aquestion about other 12 anybody to do so.
13 thingsthat are not necessarily related to contempt. 13 MR. GINGOLD: Unlessyouve been reading
14 Butif you act in bed faith, it is plantiffs 14 different briefsthan | have, | don't recall
15 postion that the sanctions thet should be fashioned 15 plantffs saying thet.
16 should be consderably different from those where 16 SPECIAL MASTER BALARAN: I'mjug asking
17 therewasno bad fath. Sowhileit isnot necessary 17 you.
18 for adetermination of contempt, thet isintent, as 18 MR. GINGOLD: | dont recdl plaintiffs
19 thejudge pointed out -- as amaiter of fact, when 19 sayingthat, Mr. Bdaran. Further, Mr. Baaran, you
20 thejudge pointed out, even for fraud in the 20 have precluded plaintiffs from taking discovery that
21 September 17th, 2002 decision, was thet fraud is not 21 the Court has explicitly authorized to take in that
22 necessary to be, which normally requires some sort of 2 regad.
23 intent, the intent that is necessary for that can be 23 SPECIAL MASTER BALARAN: | understand.
24 inferred from the facts, especidly when thereis so 24 MR. GINGOLD: Inthat regard, Mr. Bdaran,
25 much spoliation. 25 | would like to point out thet the Court itsdlf
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identified the factors thet, how amotion to dismiss
under the circumstances where discovery has not
occurred, and those sandards were established by the
judge on Novermber 5th, 1998, and to our knowledge,
Mr. Baaran, they have not been dtered by the Court,
and if they have, | would apprediate it if you would
inform me.

He st those gandards asfollows: And
thisismy pargphraging of his sandards, they are
nat literdly from the opinion itsdf. A mationto
dismiss may only be granted if and only if it is
clear thet no relief can be granted under any st of
circumstances or facts that could be proved
conggtent with the dlegations, and the language
thet could be proved consgtent with the dlegations
isdirectly cited from the Court's decison itsdlf.
Further, the Court went on to say, that dl
plantiffs dlegations must be accepted as true for
purposes of amation to dismiss. And three, thet dl
facts must be resolved and inferences mugt be madein
favor of plantiffs vis-avisamotion to dismiss,
which iswha plaintiffs understood this proceeding
was about.

SPECIAL MASTER BALARAN: Youre absolutely
right, but does that somehow from articulating with

BRBRNRBNEENEEREREB0ovwourwNn~

or to counter Ms. Hilmer's argument regarding
individuds and their officid capecity?

MR. GINGOLD: Yes, | would suggest thet
there has never been a series of motionsfor orders
to show cause that contain the pecificity and the
documentation that these particular motionsand
related bills of particulars contain. Asamatter of
fact, we have searched throughout this country for
any case where motions for orders to show cause have
been filed which can contain even remotely the type
of documentation and specification thet is provided
here, and we would be happy to correct our position
if in fact we are provided by the gpecid magter with
cases that show the type of specificity plaintiffs
have provided here are inadequate.

Further, the pecifications that this
Court hesrdied on, and thisisthe law of the case,
to proceed againgt two Secretaries of the Interior, a
Secretary of the Treesury, and two Assigtant
Secretaries of the Interior for contempt, one of the
contempt proceedings actudly resulted in fraud, are

* condderably less specific and particular than those

that are provided in these proceedings here. The
specificity here is unprecedented, asisthe
misconduct in thiscase. Plaintiffs are aware of no

Page 64
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1 the necessary specificity the bills of particular 1 other case.
2 agand eechindividud? 2 Asamatter of fact, the only other case
3 MR. GINGOLD: If you're suggesting to me 3 that plaintiffs counsd is aware of where there was
4  that they are vague and ambiguous, we would argue 4 thehiding of evidence from a party wasinvolved
5 that they areclear. 5 saverd years ago involving the antitrust case where
6 SPECIAL MASTER BALARAN: I'mjust asking 6 Donovan Leisure was counsd, John Dorr wasthe leed
7 asamatter -- 7 trid counsd, his second in command was the heed of
8 MR. GINGOLD: Theanswer is, we sated 8 thelitigation divison. Poor Donoven Lesure, two
9 with you dear and unambiguous language paragraph by 9 documents were placed in the trunk of acar of one of
10 paragraph, that's never been donein any other 10 the partners of Donovan Leisure, they were not
11 contempt proceeding, induding the contempt 11 dedroyed. It was an associate, and Donovan Leisure
12 proceeding brought by the Department of Justice 12 pointed out to the Federd Digtrict Court judgein
13 againg Mr. Backley, the former specid assigant to 13 the Southern Didtrict of New York thet these
14 Kenneth Starr during those proceedings, where the 14 documentsin fact there, when Donovan Leisure did not
15 Depatment of Justice brought those specifications 15 turnthem over in regponse to production, the
16 for crimina contempt againgt Mr. Backley without any 16 atorney, the partner who was responsible for putting
17 of the spedificity that plaintiffs brought here So 17 those documentsin the trunk and for concedling for
18 if you're applying the sandard to plaintiffs thet 18 that period of time, that information from the Court
19 the Judtice Department itsdf doesn't goply when it 19 and their opponents was nat only disbarred, he was
20 bdievesindividuds are hdd in contempt, then | 2 puinjal.
21 would like to know that becauseit's just another 21 So we have a Stuation here where as this
22 changein rulesthat goply to plaintiffs, and if we 22 Court has pointed out, and the specid master has
23  know that in advance, we can ded withit. 23 been quite doquent in his own assessment of the
24 SPECIAL MASTER BALARAN: Okay. Isthere 24 issuesredated to the Treasury destruction of
25 anything dsein your argument regarding Ms. Hilmer, 25 document, bath, and | think most specificaly with
17 (Pages 62 to 65)
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regard to his February 2000 supplementa report,
there are requirements of the attorneysand a
responghility to be candid with the Court and a
regponsihility to be candid with the opposing

paties. It would be extraordinary if you reviewed
fraud case after fraud case, whether it's 10(b)(5),
common law or otherwise, where there are materia
omissonsin disclosure, and parties rey on those
omissons, and the courts rdy on those omissons it
would be an extraordinary Situation where thereisn't
fraud that isfound.

What we have here meets every standard
thet has ever been adopted by any court that we are
awareof. And again, if the specid master can
provide us with decisons to the contrary, plaintiffs
would appreciate it, we will revise our postion.

But we have reviewed everything we can find and under
these circumstances, including the fact there's been
massive gpaliation, induding the fact thereisno

hard copy system of records, including the fact there
never was an dectronic system of records, including

the fact thet there were routine overwriting and
degtruction of records, and in fact based on

paragraph by paragraph pecification supporting esch
one of the charges, it is clear that's what hgppened.

BRBRNRBNEENEEREREB0ovwourwNn~

Page 68

brief thet were Sgned by Mr. Brooks, prepared by

Mr. Brooks, after ord argumentsthat Mr. Brooks mede
representations. The representationsin plaintiffs
opinions were representations thet the documents have
been preserved, they would be preserved, and that
plaintiffs concerns were not only without merit, but
they are hygterica in many respects.

SPECIAL MASTER BALARAN: Wel, let me stop
you there. Since we're picking on Mr. Brooks for the
momert, in looking through the bills of particulars,
and | redly have to focus us again on E-mail backup
tape issues because that redly isthe gravamen of
your March 20, 2002 mation, thet it wes E-mail backup
tapes that were overwritten and all the conduct that
was attendant to thet.

Badcdly | seeit astherewasa
Satement thet was made that DOI has retained E-mail
backup tapes but has not undertaken the time
consuming and costly seerch demanded by plaintiffs.
In reeding your bill of particulars, that wasthe
only statement that | can find that was attributable

* to Mr. Brooksin any sense concerning the E-mail

backup tapeissue.
MR. GINGOLD: Wél, | respectfully
disagree. | can recdl referencesin the bills of

FRrRBEREBowom~wotrwNe

Page 67

Now plaintiffs have dso said, and |
apologize to Mr. Brooks just because | know he's
going to be deding with this persondly, but aswe
sad, if Mr. Brooks was not aware and he wastold by
his client thet they were presarving the records thet
should be preserved, our position with regard to
Mr. Brooks would be changed aswdl. We do not
believe that any atorney isan insurer for his
dient. Wedo bdievethat atorneys have the
obligation as officers of the Court to be candid with
the Court. We bdieve they have an obligation to be
candid with their adversaries

We bdieve that especidly inatrust
case, where massive documents were destroyed before
this case was ever filed, and that was akey issuein
this case, that there must be decent instructions and
important ingtructions to ensure which documents must
be presarved, how they must be preserved, whether
they arein dectronic or hard copy form. We seeno
evidence that that was done.

| am not suggesting and plaintiffs have
not suggested thet Mr. Brooks instructed anybody to
destroy documents. We have not asserted thet and
have no evidence that's the case. However, we do
know that through brief after brief after brief after

BRBRNRNEREREEFRRRREBoo~vwotrwn -
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paticulars and Mr. Baaran, as you know, we have
incorporated by reference the various factua
gppendices that were part of the mations themsaves,
Those factud gppendices themsdves detail various
Statements made by Mr. Brooks during status
conferences with the Court, in hearings with the
Court deding specificaly with thisissue. If you

are now suggesting to me, Mr. Baaran, that what we
have incorporated by referenceis not incorporated in
thehill of particulars, I'd like to take a strong
exception to that.

SPECIAL MASTER BALARAN: Okay. Anything
dse? | don't want to take up time with any more
particulars.

MR. GINGOLD: Yes, onelest point.

SPECIAL MASTER BALARAN: Plesse

MR. GINGOLD: The courts have dso pointed
out that the cost and burden of preserving and
maintenance isirrdevant if in fact the party was
obligated to maintain the system, did not maintain
the system once litigation is commenced a the very
leest, and that's independent of the fact that this
was atrustee who was destroying the documents. But
once litigation is commenced, thereis an abligation
to ensure that if you have inadeguate systems, that
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they will provide adequate security for the documents
that must be preserved, for documents thet can be
searched to determine whether or not there was other
discoverable evidence, that is not an excuse thet
burden cogt istoo much. The courts have goneto
great lengths saying that thet is the responghility
of the parties to make sure they have an adequate
systemin place.

No one has ever argued thet the archiva
sydem isasystem for litigation, and no one has
ever argued in good faith that an archivd system for
purposes of archiving federd documentsis good
enough for a trustee who must provide those documents
to atrust beneficiary under the duties that have
been established by Congress and by the courts based
on ther affirmative respongbility to keep and
maintain accurate records and provide materia
information to the trust beneficiaries.

So what we have here are in our opinion,
are aguments that are not adefense. We believe
thet orders have been violated. We bedieve they have
been gated in particularity. We believe that
officids are responsible not only for their own acts
while they're officids, they're responsible for the
acts of ther predecessors, and that is particularly

BRBRNRBNEENEEREREB0ovwourwNn~

* doesn't goply, and we have not sought senctions

Page 72

those documents were preserved, and the destruction
thet went on during thet perticular period of timein
plaintiffs opinion is unprecedented in litigation in

this country, induding Enron, Globd Crossing and

al the others, and we bdlieve that basad on the
judge's own standards set forth on November 5th,
1998, thet this proceeding must go forward,
epecidly because plaintiffs are ill denied the

right that every party hasin litigation to teke
discovery.

SPECIAL MASTER BALARAN: Quedtion. If |
find thet the during the Assstant Secretary or
Secretary's tenure, the acts complained of concerning
the overwriting of E-mails has abated or been
corrected, would you agree thet | could not implicate
her in her officid cgpacity? And the same question
would obvioudy gpply to Mr. McCdeb.

MR. GINGOLD: Firg of dl, it can't gpply
to Mr. McCdeb because heis no longer Assigtant
Secretary, S0 with regard to Mr. McCdeb, aswe
pointed out in our oppasition, the officid capecity

agang Mr. McCdeb in his persond cgpacity, S0
that's a separate issue.
Thefact that this destruction was going

Page 71 Page 73
1 important in circumgtances like this, wherethe 1 orfor alengthy period of time during Secretary
2 Secretary of the Interior is atrustee delegate, she 2 Norton'stenure, and to our knowledge is il going
3 isafidudary, she hasaunique role with regard to 3 on because we haven't seen evidence to the contrary,
4  virtudly any other government officid other than 4 asthe Court pointed out in its decision of September
5 the Secretary of the Treasury, and the Court of 5 17th, 2002, and during the various discussions
6 Appedsitsdf has specificdly stated thet the 6 between plantiffs and defendants counsd during
7 dutiesof afiduciary and atrustee delegate are 7 that period of time, spedificaly Mr. Nagd and
8 maeidly different, and that's why the Secretary of 8 Mr. Lawrence, it is not just the abatement of
9 thelnterior in an officid capacity has no chevron 9 contemptuous conduct. The question then becomes what
10 deferencein deding with the individua Indien 10 must be done to compensate plaintiffs because of the
11 trust. 11 contemptuous behavior. Thisissue was spedificaly
12 Theindividud Indian trust and the tribdl 12 addressed with regard to what is count 5 of the
13 trug are the only two trusts managed by the United 13 specifications for which Secretary Norton and former
14 Sates Government. Thereisno other circumstance. 14 Assstant Secretary McCaeb were hdd in contempt.
15 The Soda Security fund is not atrue trust under 15 Asyou recdl, Mr. Bdaran, there were
16 commonlaw. Thisisit. Sothedutiesareunique, 16 satlement negatiations underway, during which time
17 the circumstances of the case must be identified 17 to decide how to handle the fifth count of contempt,
18 accordingly. Theindividudsin the Environment and 18 whichwastheIT security, and that was based on the
19 Naurd Resources Divisions are the generd outside 19 specid mader's own extreordinary compendium on the
20 litigetion counsd for the trustee ddlegate and trust 20 falureto secureindividua Indian trust deta
21 couns. To the extent they were not aware of what 21 During thet period of time there was an order that
22 ther dutieswere, that isnot an excuse. Tothe 22 wasagreed to by the defendants which conferred
23 extent they know, that isnot an excuse. Thefailure 23 spedific authority on the Court, who trandated that
24 to presarve these documents notwithstanding repeated 24 to an order for the specid madter to oversight, and
25 efforts by the plaintiffs counsd to ensure that 25 the sysemswere shut down in lieu of acontinuing
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temporary restraining order and in lieu of a
permanent injunction. The Court explicitly sad
count 5 would remain because plaintiffs were not
compensated for the costs associated with the
contemptuous behavior.

So Mr. Bdaran, basad on the record of
this case, that wouldn't be correct.

SPECIAL MASTER BALARAN: Okay. Thank you.
Why dont we take aten-minute bresk.

(Recess))

SPECIAL MASTER BALARAN: In kegping with
the schedule that was articulated in the revised set
of procedures and in the letter | sent to Ms. Hilmer,
were going to ask Mr. Brooks counsdl, Mr. Briggs,
to present argument on behdf of hisdiert.

MR. GINGOLD: And Mr. Bdaan, may | just
meke abrief gatement? The plaintiffs object for
the reasons sated before. We don't believe, to our
knowledge, no mation to dismiss wasfiled by persond
counsd for Mr. Brooks and that it was plaintiffs
understanding thet our mation to this procesding was
going forward. But if you would like, Mr. Bdaran, |
would just have a generd objection so we don't have
to do this prior to each one.

SPECIAL MASTER BALARAN: | goprecideit.

BRBRNRBNEENEEREREB0ovwourwNn~

Page 76

neither apleading nor amation and in light of thet,

we don't believe there is any requirement or need for
amechaniam by which we would moveto digmissthe
bill of particulars.

SPECIAL MASTER BALARAN: Anybody ese?
Pease.

MR. GINGOLD: Rantiffsfiled the mation
for order to show cause with regard to the named
individuds. Billsof particulars were supplementd
information based on daims &t lesst to my
understanding, basad on dams by counsd for the
named individuasthat there was inaufficient clarity
in the motions themsdves. So the mations, the Court
did not dismiss the motions for ordersto show cause,
the Court asked for additiond darity. Sothe
motions for ordersto show cause are il pending,
which is one of the reasons | made the statement
earlier thet to our knowledge, if wefiled an
opposition brief to something filed by the defendants
that we believe was fdse or otherwise contemptuous,
merely suggesting that the matter was contemptuousin

* our opinion based on our understanding of the law,

thet is not viewed by a court asamotion for an
order to show cause.
That means the Court has the ability sua

Page 75 Page 77
1 Doesanybody dsewant to make a statement regarding 1 sponteto ded with it imsdf or in the dternative,
2 that? Pleaseidentify yoursdf. 2 asthe Court did with regard to the first contempt
3 MR. FIDELL: Eugene Fddl, representing 3 trid, the Court explicitly asked plaintiffson
4 Mr. Smon. A mation was made by the plaintiffs. The 4 November 24th, 1998, to file specific motions because
5 proper regponse to amation inin oppaosition. | 5 no such specific motion was mede at that point in
6 dont bdievethat it was incumbent upon anybody to 6 time dthough the sameissueswereraised in
7 makemationsliterdly to dismiss. 7 briefing before the Court. So | respectfully
8 In any event looking to the substance of 8 disagree with that position.
9 the matter, which I'm sure the Court will want to do, 9 SPECIAL MASTER BALARAN: Le medaify
10 the parties have expressed ther views and we would 10 thisif | may. | sat out in my memorandum to
11 aktha if -- we dont bdieve it was incumbent upon 11 counsd November 4, 2002, that January 6, 2003 was
12 usor aybody tofileamation to dismiss. If it 12 thedeadlinefor named individuasto file briefs
13 was wewould ask and assume that the Court would 13  explaning why plaintiffs bills of particulars
14 treat our submissons asin the nature of such 14 should be dismissed with respect to them. Asfar as
15 motion. 15 I'm concerned, those that have filed such briefs, and
16 SPECIAL MASTER BALARAN: Doesanybody dse 16 they may have captioned them as mations, they may
17 wishto say anything on that issue? Pleasg, if you 17 have captioned them as oppositions, they may have
18 would identify yoursdf. 18 cgptioned them as responses, dmogt dl to the last
19 MR. SMITH: Greg Smith, represanting 19 person has dther in the opening sentence or inthe
20 ChalesFindlay. Specid Mader Bdaran, | guess| 20 opening paragrgph have stated that that is exactly
21 wantto cal your atention to an order entered by 21 wheat they have done, and | have concluded as such, a
22 Judge Lamberth dedling with thisissue, where Ed 22 consolidated opposition wasfiled and asfar as|
23 Cohen asked for extratime to respond to ahill of 23 condder, wasfiled to those oppositions that were
24 paticulars. The Court indicated it didn't need to 24  either labded as such, labeled as responsss, or
25 grant the mation because the hill of particulars was 25 labded asmationsto digmiss
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All I'm concerned about is the substance.
| have asked for these parties to come forward and
give me their specific views as to whether or not
this can withstand amotion to dismiss, whether or
not these should be dismissed or not. | believe you
have done 0, I'm going to congrue it as such. The
objections are noted.

MR. FIDELL: Thank you, Mr. Bdaran. |
would like to say that the underlying document thet
sort of has prompted this proceeding is amotion for
an order to show cause.

SPECIAL MASTER BALARAN: Correct.

MR. FIDELL: On April 4th, 2002, my dient
filed an oppadition to the motion for an order to
show cause. That isthe proper procedure under the
Federd Rulesfor Civil Procedure and the locdl rules
of this Court.

MR. GINGOLD: Were not disagresing thet
oppositions are required. A motion to dismiss, based
on my experience, is different from an oppostion
brief. A mation to dismissis, theisuesare
different with regard to that. And asthe specid
magter noted, plantiffs did file a consolidated
oppadition and explicitly digtinguished the
opposition to the mations to digmiss from the reply

Page 78

BRBRNRBNEENEEREREB0ovwourwNn~

Page 80

thet should be granted or not granted, and that is
their motion and | submit, their burden. We have no
burden on any mation to dismiss here because | don't
think it is properly couched asamoation to dismiss.
SPECIAL MASTER BALARAN: | have asked you
to brief for methelegd sufficency of their hill
of paticulars and their motion to show cause. |
believe you have done 0. | believe my authority
dlows me to make a decison basad on the pleadings,
basad on these briefs as to whether or not this
should go forward, whether or not discovery should be
hed and then from there whether or not the matter
should be referred even further. The whole purpose
of taking this interim step was not to wagte the
Court'stime or the resources by engaging in
discovery if in fact you can present argumentsto my
satisfection thet thereis no legd sufficiency,
dther that they have not met their burden by sdtting
out the dements for civil or crimind contempt, or
fraud on the Court, or have not met their burden in
any repect whatsoever and smply this should not go

* forward. I'm congruing it as such.

At the end of the day we can cdll it what
we like and I'm not shifting the burden. | have
asked you to brief thisfor me, you have done so,

Page 79 Page 81
1 totheoppostion briefs. So plantiffs never 1 Il make my decision accordingly asto whether this
2 treated them asthe same, and to suggest that merdly 2 should go to the discovery phase. Okay?
3  becausethey arein a consolidated brief that were 3 And to the extert, again, as | sated when
4 treding them the same, we bdieveisin error. 4 | st down, | gpologizeif in fact the use of briefs
5 SPECIAL MASTER BALARAN: Okay. Agan-- 5 and/or motions to dismiss were used interchangesbly.
6 ohpleass go ahead. 6 | redizetha it has cartain implications, but
7 MR. SMITH: Greg Smith again. Specid 7 utimady to the extent that the arguments are in
8 Madter Bdaran, | appreciate very much whet you sad 8 front of me | believe | have what is necessary to
9 and how you'retreating this. The only reason | rise 9 render aproper decison. If infact apaty feds
10 againisto suggest that there may be more e issue 10 thedecison doesnat inureto ther benefit and
11 herethan mere procedure. To the extent thet 11 because of thisprocedurd glitch that they have been
12 Mr. Gingold in the last speech talked about 12(b)(6) 12 prgudiced, then obvioudy thereisamechanism by
13 dandards, theissuel think goes more importantly to 13 which we cantake care of it. Okay?
14 theissueof burden. 14 MR. GINGOLD: Y our Honor, | agreetoa
15 If this were treated asamotion to 15 catan extent with counsd for Mr. Findlay. The
16 dismiss which | don't bdieveit is then the burden 16 sandards are very different with regard to a
17 would be on those sesking to move. What | might 17 hbrigfing and an opposition to amation for an order
18 suggesttoyouis, | don't see any need for usto 18 to show causethan they are with regard to amation
19 discussanything. | don't careif the hill of 19 todismiss The sandards are different and indeed,
20 paticulasisfiled and intherecord. | don't care 20 theorder of reference that was entered by the Court
21 if themation to show causeisfiled and remains 21 explicitly identifiesthet the specid mester inmy
22 there. Aslongasno actionistaken onit, | dont 22 opinion hasthisvery authority to do this but in
23 cae | might suggest thet | bdieve the only maotion 23 order to decide, in order to provide discovery if in
24 referred to you and the only mation that is rlevant 24 fact thereisasufficient basis for going forward
25 isamation to show cause and the question of whether 25 besad on amation to dismiss, | presume, but | do not
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and | was not informed that thisis a hearing on the
order to show cause itf, it was my understanding
thet thisisahearing on, or arguments on motionsto
dismiss that have been congtrued as motions -- that
oppositions have been congrued as mations for this
purpose, and if I'mwrong, | would appreciate being
corrected.

SPECIAL MASTER BALARAN: Okay. Any other
commentson that? Okay. Agan, just to put some
cdosureto this | am accepting the arguments that
have been made as arguments chdlenging the legd
aufficiency of this. | believe that was st out in
my letter, in my memorandum rather. | think it was
aticulated dearly enough. | believe you havedl
done S0 in recognition of my indructions. | bieve
the oppogtion actudly stated in its own way was
addressing those arguments that you made respectively
in the guise of being an oppasition or aregponse, or
even amation to digmiss.

SoI'mgoing to treet it assuch. If a
theend of theday | fed this should not go forward
with discovery, | beieve | have the authority to do
0 regardless of how it's captioned. Okay?

Let's proceed, Mr. Briggs.

MR. BRIGGS: Thank you, Specid Mager

BRBRNRBNEENEEREREB0ovwourwNn~

the standards for civil contempt, the sandards for
crimind contempt if that's what he's seeking, the
gandards for fraud on the Court if that's whet he's
seeking, and then explan to the Court and to me and
my client how he intends to meet eech dement of
those matters, Who did what and who did it when,
what orders have been violated, what fraud has been
committed.

But | believe, and here | expect that we
will have some disagreement, thet you have to go
beyond mere dlegaions. 'Y ou have to present some
evidence, and | expect that everybody would agree
there has to be some evidence; the disagreement might
be on the quantum of that evidence.

I know thet in September of 2002, Judge
Lamberth issued an opinion caled Stewart versus
ONEeill, & 225 F.Supp. 6, and he said in thet, the
Court must have some indication thet sufficient
evidence exigs that the Court might find evidence
aufficient to hold the defendantsin contempt. He
sad thet's the showing that has to be made before he

* will grant amoation to indtitute show cause

proceedings, which iswhat bascdly we have here.
Other courts have sated it more strongly
and more differently and in particular | want to
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1 Bdaan. My nameisBill Briggs, and | represent 1 refer the Court to acase out of North Caroling,

2 Pnil Brooksin hisindividud cgpadity inthis 2 cdled RIRA Haldings, and there Judge Bedity sad,

3 proceeding. With meismy colleague Marc Rendner, 3 unlessthe movant makes the necessary showing to

4 and Mr. Brooksis aso with mein this room today. 4 support what hes asking for, contempt, by clear and

5 | don't want to beat adead horse but | do 5 convincing evidence, thereis no need to require the

6 want totdl you what our postion is on the question 6 object of that cause to show cause why they should be
7 of legd sufficiency, what isthe standard that 7 hddin contempt.

8 Mr. Gingold hasto show in order for these 8 | think what the correct answer is, isthe

9 proceedings on this E-mail overwrite, backup E-mall 9 evidence that's presented to you at this stage must

10 overwriteissueto proceed. 10 besuchthat if unrebutted, it would support a

1 | would hope thet we could agree that the 11 finding of contempt and it would support it by dear

12 burdenison Mr. Gingold and if Mr. Gingold doest 12 and convincing evidence. Now if that isthe case,

13 mext that burden, these proceedings should be 13 then| think what youwould doisissue a

14 terminated by arecommendation from the specid 14 recommendation to Judge Lamberth thet he indtitute
15 made. 15 show cause proceedings and at thet point in time

16 The next thing | would hope we could agree 16 discovery rightswould atach, and at that point in

17 isonisthat there would be specific dlegations 17 timeahburden might come on Phil Brooks and the other
18 tha were made, which dlegations would support a 18 individudsto present evidence, to come forward with
19 finding of divil contempt, of crimina contempt or 19 evidence sufficient thet the primafacie showing
20 fraud on the Court asto the target of the mation, 20 would be rebuited.
21 for measto Mr. Brooksin hisindividud capacity, 21 SPECIAL MASTER BALARAN: Istha the
22 for othersasto thar individuad dients, for the 22 dandard | should be employing for cvil, crimind
23 government asto these peoplein ther officid 23 and fraud on the Court:
24 cgpacity. 24 MR. BRIGGS: | bdieveitis Now of
25 | would expect the pleading to st forth 25 coursethe standard for what you need to show for

22 (Pages 82 to 85)




Ora Argument

April 23, 2003

Washington, D.C.

BB N R REBvwo~vwourwn R

Page 86

avil, aimind and fraud on the Court is different,

and | think it'sfairly dear what you need to show.
For civil contempt, you need to show an order and you
need to show areasonably dear and specific order
that was violated by theindividud. | don't think

you need to show intent, but | think you have to show
adear violaion of thet order and you haveto do it

by dear and convincing evidence.

Crimina contempt is much harder to show
because you have to show willfulness, you have to
show amens rea cortempt, | knew this order was there
and by God | was going to violate it because | wanted
to, | intended to, and you have to proveit beyond a
reesonable doubt. And | think you would have to have
evidence which if left unrebutted would rise to that
level before you could recommend order to show cause
proceadings on crimind contempt.

Fraud on the Court, again, you need
knowing intertiona conduct, nat of some misstatement
in abrief, but of some mgor fraud designed to
undermine theintegrity of thejudicid process,
bribing ajudge, putting on perjured tesimony, or to
completdy rob the plaintiffs of their ability to
litigate the case.

SPECIAL MASTER BALARAN: Let me back up.

BRBRNRBNEENEEREREB0ovwourwNn~

Page 88

would know exactly whet it isthey have to defend
themsdves againg. Y ou asked the question today,
how do these individuds know how to defend
themselves?

And while Mr. Gingdld said alot of
things, one of the things he said was the level of
specificity was unprecedented here. Asto Mr. Brooks
it's certainly not unprecedented, because the level
of goedificity asto Mr. Brooksisnot there. And |
think we need to have both as ameatter of law and in
compliance with the judge's March 15th statement and
in compliance with your ruling on November 4th,
specific facts that will tdl uswhet isthe order
thet we have violated and how have we violated, what
isthe fraud that we have perpetrated and how have we
perpetrated it.

And | dont think you candoiit. It
certainly hasn't been donein anything thet | have
read, and it's certainly not sufficient to say this
case has been going on for SX years or seven years,
or whatever Mr. Gingold says and you just haveto

* read dl the pleadings and you can figure it out for

yoursdf. Wel, that'sjust not good enough.
SPECIAL MASTER BALARAN: Does Mr. Brooks
take the pogition thet the Six orders articulated in

FRrRBEREBowom~wotrwNe

Page 87

Thisisamatter of some concernto me. Flaintiffs
were required to file bills of particularshere. In
most casss hills of particulars are usudly filed, as
| understand, where an indictment isinsufficient on
its face to gpprise the defendant or whomever of the
charges pending againgt him, and therefore hills of
paticulars are raised smply to dlow thet person to
know when and where and what in fact they have done.
Couldn't | decidethet this Smply doesnt riseto
the necessary leve to warrant discovery, much less
go to the next levd, an order to show cause, by
finding in fact thet the bills themsdves were not
sufficently particularized?

MR. BRIGGS | absolutdy think you could
and | think you should. | think the issue of
standard is truly an interesting academic issue, but
| think it isan academic issue. Because | dont
care where you draw theling, | don't think there are
alegations of ecificity such againg my dient
that this maiter should go forward any further a
al. And| think I'm saying to you thet | agree with
you.

Asyou know, Judge Lamberth on March 15th
of lagt year said to Mr. Gingold, he wanted him to
lay out the evidence s0 each of theseindividuds

BRBRNRNEREREEFRRRREBoo~vwotrwn -
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the March 20th, 2002, are the orders that haveto
ground contempt?

MR. BRIGGS: Tha'sthe universe of orders
from which you have to meke adecison. And you will
notein the hill of particulars that we responded to,
those orders weren't even identified, or the specific
ones of those that we were dleged to have violated
werent identified. And | frankly think the reason
they werent identified isthereis no way you can
dlege that Mr. Brooks overwrote backup E-mail tapes,
that Mr. Brooks took some action to destroy this
evidence.

And Mr. Gingold even sad, I'm not even
assarting that Mr. Brooks told someone to destroy
tapes. So thereisjust no nexus between what
Mr. Brooksis aleged to have donein this case and
the violation of any order.

SPECIAL MASTER BALARAN: How about the one
Statement that's attributed to Mr. Brooksin the
footnote?

MR. BRIGGS: | didn't seethat, and that's
the footnote in a statement that was written February
12th, 1999, and what he said was, DOI has retained
the backup tapes but has not undertaken the time
consuming and costly search of the backup tapes.
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That gatement, | don't think could even
be dleged to violate any order. | meanif itis
assuming it isacompletdy fase satement, it ill
doesn't violate any order.

SPECIAL MASTER BALARAN: But could that
rise to impugning the dignity of the Court or could
thet rise to being obstructive to the orderly process
of the Court to rise to fraud on the Court, if in
fact Mr. Brooks knew & the time thet the Statement
was fdse?

MR. BRIGGS: | think thet'sthe only place
thet inquiry should be focused on, and | think in
fact it can't. Thefactsthat arelad out inthe
papers before you that we laid out in the papers and
the facts as they exigt are that on February 12th in
afootnote, a single sentence of afootnote, that
satement was made. When you issued your ruling on
May 11th, three months later, amesting was hed
between DOJ and DOI people, and a that point in time
the DOJ attorneys who were present, and | don't even
think Mr. Brooks was present a that meeting, learned
that in fact this satement waan't accurete, that
they had been overwriting the backup tapesasa
routine metter.

And Ms. Hilmer told you those facts when

BRBRNRBNEENEEREREB0ovwourwNn~

MR. BRIGGS No, | dont. And | will say,
I'm assuming that fact just for purposes of answering
your question, because | don't think thereis any
evidence that that'sthe case. | think fraud on the
Court is an extreordinary showing, it is used loosdly
hereand it is used in my view too loosdy. The case
law taks about it being the "very unusud case
involving far more then injury to asnglelitigant.
Cases where judges are bribed, where witnesses are
put on who knowingly present perjured tesimony, and
as Judge Lamberth said, it means that you have
sertiently set in motion some unconscionable scheme
cdculaed to interfere with the judicid system's
ability to impartidly adjudicate a matter by
improperly influencing atrier of fact or unfairly
hampering the presentation of the opposing party's
dams

A footnote statement in a pleading about
backup E-mail tapes being preserved smply cannot
riseto thet leve, even if it were made
intentiondly with adesign, | just think I'l tell a

* lietoday, and so on, stick that in the papers.

| would say to you thet there is another
underlying thing thet | would like you to keepin
mind as you condder Mr. Brookss situgtion. These
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1 shemade her presentation and she told them to you 1 aesviouschages. | mean, you're accusng someone
2 accuratdy. Assoon as Mr. Brooks found out about 2 of violaing acourt order, you're accusing Someone
3 that, as soon as he learned what hgppened, he made a 3 of aimind actions, you're accusing someone of
4 phonecdl to you on the Monday after he learned 4 committing afraud on the Court. Onewould think
5 that, Wednesday or Thursday. Two days later, three 5 with those kinds of accusations, there would be some
6 dayslater, hefiled ancther pleading which is 6 motive What possible mative could there beto lie
7 Exhibit 2 to our papers, where he sad that was 7 about backup E-mail tapes being presarved?
8 wrong, that statement was incorrect. 8 SPECIAL MASTER BALARAN: Wdl, mativeis
9 That kind of action, putting a statement 9 notandematinthis
10 inafootnote, immediatdy correcting the record as 10 MR. BRIGGS: It'snot an dement but it's
11 soon astheinformation in the footnoteis found to 11 important if you're looking for intert, if you're
12 befdsg isthe antithesis of afraud on the Court. 12 looking for thekind of knowing fraud that you have
13 It evidences no intention on Mr. Brookss part to 13 to havefor fraud on the Court. Onewould think that
14 midead anyone Itisasamatter of just common 14  maybe this means tha we will win thiscaseand |
15 senseludicrousto observethat if you wanted to 15 will get to be lawyer of the year for the Department
16 commit afraud on the Court, you would stick the 16 of Judice Tha'sridiculous. Onewould think
17 fdse satement in afootnote and then you would 17 therés some persond or professiond benefit that
18 correct it three months later. It just doesn't rise 18 could be gained by this. | can't even imagine one
19 tothat levd, and that's the facts that we're 19 andfrankly, | don't even think Mr. Gingold can
20 deding with insofar as Mr. Brooks is concerned. 20 imagineone, dthough | will cartainly be blessed
21 SPECIAL MASTER BALARAN: Le'sassumefor 21 with hisviews on that in afew minutes
22 amoment that Mr. Brooks intended in fact to make 2 We just don't have the kind of conduct
23 thisgaement, knowing it wasfdse Do you bdieve 23 evenadleged agang Mr. Brooks that warrants any
24 |egaly that thet risesto the standard of fraud on 24  ation.
25 theCourt? :3) Thereis one ather thing | would like you
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to think about on the civil contempt, fraud on the
Court sde. If you're going to go down the road of
civil contempt, it must be to achieve one of two
purposes, to remedy something or to compensate
somebody for aloss. Thereis no way that the
remedid purposes of civil contempt can be met with
regard to Mr. Brooks. Even if he somehow or the
other hed adlear order that he violated, even if Mr.
Brooks sad I'm going to go out and destroy backup
E-mail tgpesjudt for the fun of it, and I'm
violating an order that had been issued, that of
courseis not what we have, but you could never bring
those tgpesback. Civil contempt wouldn't be the way
you would go to resolve thet issue.

And asfar as compensation, in your July
27th order of 2001, | believe, you ordered thet
Mr. Gingold be compensated for the expenses he hes
incurred in this metter. Thet'samoot issue as
well. Thereisno purpose thet could be served by
indituting an order to show cause proceeding againgt
Mr. Brooks for civil contempt.

And then asfar as crimind contempat, |
think thet isaludicrous charge, | think thet isa
charge that has absolutely no basis. You need an
order, you need a showing of willfulness, you have to

BRBRNRBNEENEEREREB0ovwourwNn~
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pleedings, and the Court explicitly stated thet it
must be clear that no rdlief can be granted under any
circumstances or factsthat could be proved
consgtent with the dlegations, that dl plaintiffs
dlegations must be accepted astrue, and thet all
facts must be resolved and inferences must be mede in
favor of the plantiffs

SPECIAL MASTER BALARAN: Canl sopyou
with thet, because that's something that you reed
ealier. You are absolutely correct thet that's the
sandard under 12(c) for ajudgment on the pleedings,
and on 12(b)(6) where you cant state any cause
that'slegdly grounded. But aren't we talking about
something thet has to be threaded through Rule 9(d),
| believeit is, which requires a specificity in
fraud or requires sufficient pleedings? Inwhich
cax, yes you dill haveto give ashort and plain
gatement and yes, 12(c) gpplies, but isn't therea
heightened sandard il to specify with some
paticularity whet it isthat youre dleging? And
if thet's the case, can't this complaint or hill of

* paticulars be dismissed even under 12(c) for failure

to state fraud with the requisite particul arity?
| meen, here the Court imposed a
reguirement that bills of particulars befiled. Why

Page 95 Page 97
1 show it beyond areasonable doubt. Tothe extent it 1 wouldnit 9(d) apply and in which case, why wouldn't
2 isludicrousto suggest civil contempt out of these 2 you dill be under the burden to state whatever it is
3 facts itis madnessto suggest crimind intent. 3 your dlegaions are, but again, with that requisite
4 So herés what wetre asking you to do. 4 spedificity?
5 You have to make arecommendation to the Court. We 5 MR. GINGOLD: Wédl, | dont agree with
6 want you to recommend to the Court that insofar as 6 anything you sad, Mr. Bdaran. Frg of dl, the
7 Mr. Brooksin hisindividua capacity is concerned, 7 Court did not impose a standard of hills of
8 the plaintiffs have not met the burden they need for 8 paticulars. That characterization was adopted by
9 these proceadings to go on, that they have not 9 plantiffs You can search the judge's record high
10 presented any evidence, much less alegations that he 10 andlow and not see those words used.
11 hesacted in contempt of court or has committed fraud n SPECIAL MASTER BALARAN: Wdl, | sad
12 onthe Court. Wethink the bills of particulars are 12 aticulate with ecificity, so just indulge mein
13  ddficient, wethink the mation is deficient, and we 13 this if youwill. | mean, thisthing got ralling
14 &k the specid master to enter arecommendation thet 14 wherel st into maotion something thet said everybody
15 these proceedings againgt Mr. Brooks be terminated at 15 hadto aticulate, but it was never objected to, it
16 once 16 was never brought back to me astoo onerousa
17 SPECIAL MASTER BALARAN: Thank you. 17 sandard, or astandard that Smply didn't goply to
18 Mr. Gingold. 18 these proceedings, or one that wasin contravention
19 MR. GINGOLD: Yes Paintffs 19 toaprior court order, or an inference of something
20 respectfully disagree with Mr. Briggs 20 the Court may havesaid. And asaresult of thet, |
21 characterization of the burdeninthecase. Asl 21 expected hills of particularsthat laid out with
22 indicated earlier, the Court on November 5th, 1998, 22 spedificity, tdl metime, place, person, order,
23 egtablished the burden and the standards for motions 23 ¢ cetera, of what these people did, what they didn't
24 todismiss The Court has stated they areto be 24 do, et cetera, that would warrant the imposition or
25 trested the same way as mations for judgment on the 25 the going forward either on adiscovery besisor
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recommendation to the Court.

And I'm saying, you're absolutdly right
thet that's the sandard, but doesn't that standard
teke on adifferent sort of pating, if you will, when
you look &t it through 9(d), which saysthet you
ill have to sate whet it is you want to state with
the requidite specificity required?

MR. GINGOLD: Theanswer isno, again,
Mr. Bdaran, for severd reasons, one of which |
think you misstate and misapply it with regard to
this stuation, because the circumstances of 9(d)
don't apply to fidudiary stuations. | bieveit's
9(c) thet does, and that's an entirdly different
Stuation because of the affirmative obligation on
the part of the fiduciary and the fiduciary's counsel
to provide that materia information to the parties.
Soto rdy on Y(d) in plantiffs counsd's opinion,
Mr. Bdaran, isin error.

Secondly, plaintiffs believe thet the
specificity, asI've dated before, is quite clear.
There areliterdly scores of paragraphswhich
identify the issues, and to be alittle more spedific
snce were deding with Mr. Brooks, let's dedl with
some of the representations that Mr. Brooks made.
Now | thought this was an issue with regard to a

Page 98
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fraud is Sgnificantly on the Court because @ least

it has been up until today plaintiffs understanding
thet the Court mugt receive candid informetion and
responses from counsel who are representing parties.
Perhaps the specid master has a different view than
that.

But one of the points that was mede by Mr.
Brooksis gated, let's see, on paragraph 60 and 61
of Plantiffs Exhibit 43 of the factud appendix to
plantiffs motion for and order to show cause, and
it talks about Mr. Brookss description. Thereisa
condition - thisislanguage directly from the
transcript, and | believeit isaccurate. Thereisa
condition on the E-mail, and that isto the extent
thet it was produced, it may give, and has not yet
been produced and will be produced asthe trid goes
dong, it may leed the plaintiffs to need to reopen
if they have closed their case, and to cdl
additiond witness or withessesto put in E-mails
thet either give them information thet they didnt
previoudy have, or leed them to witnesses they

* didnt previoudy have, and | will have to address

those aswe go dong. | bdieve that was the Court's
description of the colloguy you had with Mr. Brooks.
And then it goes on where Mr. Brooks mede

Page 99 Page 101
1 moation to dismiss and whether or not as a matter of 1 aresponseto the Court, and thisis at appendix
2 law it could be dismissed, but apparently this 2 paagrgoh 57 and it gates, | would like to identify
3 proceeding isturning into something dse aswell, 3 acouple of other things that counsd talked about,
4  but that's okay, Mr. Baaran. 4 and our language, we added plaintiffs counsd, and
5 | would dso like to point out that prior 5 thisisgoing on with what Mr. Brooks says, sad
6 tothe June 10th, 1999 trid, the issue was raised 6 dedroying E-mall, not true. Not true. And | think
7 with regard to E-mail and Mr. Brooks pecificaly 7 that isinappropriate to Suggest that the solicitor's
8 told the Court that there was no reason to dedl with 8 dfficeisdestraying E-mails, when what heistaking
9 the E-mail because essantidly there was nothing 9 aboutisnat the archival system that got canned, but
10 rdaingtothecase Thatisapatently fase 10 asystem crash where there was a mistake and someone
11  representation because in the few E-mail documents 11 ovewroteit.
12 tha have been copied and produced, thereis dearly 12 Now, it isvery difficult to review the
13 information thet is directly pertinent to dl the 13 record of this case and condude therewas anin
14 isuesin this case induding the mafeasance that 14 advertent crashing of the E-mail system that resulted
15 wasidentified by the Court of Appedswith regard to 15 inwhat the specid master found was systematic
16 management of theindividud Indian trus. 16 ovewriting of E-mail and the failure to disclose
17 | would dso like to point out thet -- and 17 tha. Now again, if the specid mester has
18 by theway, theseitemswereidentified in 18 reconddered hisopinion, plantiffswould like to
19 specificty in plaintiffs factud appendicesto the 19 hear that, because again, if we're deding with
20 moationsfor ordersto show cause, and they were 20 different ground rules, wewould liketo at least be
21 regtaed in pat inthebill of particulars with 21 informed about it before it occurs.
22 regard to Mr. Brooks himsdf. | would dso liketo 2 And then Mr. Brooks wertt on, and thisis
23 poaint out during the discussion with the Court, and 23 found at paragrgph 59 of the contempt motion factua
24 inasmuch as by the way, plaintiffs have never sad 24 gopendix and it sates, now whet's the quedtion they
25 thefraudisonthe plantiffsaone. Indeed, the 25 kegprasng? They sad, wdll, the solicitor's
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office E-mails were destroyed. Thet's not so. |
mean, what was overwritten were backup tapes and that
wasfor acouple of months.

Now, | do not believe anybody can honestly
dete in this case that the E-mails for the
solicitor's office aswell as the backup tapes and
goparently aswell asthe hard copy documents,
because they haven't been produced, have not been
destroyed, and it's more than a couple of months,
itsyears. How that satement could be made when
thisissue was such a hot issue which was extremely
important and dearly would leed to discovery of
additiond information is beyond me. Isthat
inadvertent? It may be inadvertent. Was Mr. Brooks
misnformed by hisdient? | don't know thet. If
thet'sthe case, as| said earlier, that'sa
different Stuation. No lawyer isresponsiblefor
hiring an FBI agent to check on the vdidity of his
client.

SPECIAL MASTER BALARAN: What order did
Mr. Brooksviolae? Of the s, and again, I'm going
to ask you to rest on my hypotheticd for amoment
that my authority is drcumscribed to the March 20th,
2002 moation and the six ordersthet you stated on

pege 12

BRBRNRBNEENEEREREB0o~wourwNn~

that was ordered by the Court was a complete and
accurate accounting of dl funds, not some funds, not
mogt funds, not 90 percent of the funds, dl funds
And if in fact the documents aren't able to be
preserved and the information was misrepresented as
being preserved, when further action could have
insured the protection in our opinion, thet isa
violation of the order.

Isthet dear enough, Mr. Bdaran?

SPECIAL MASTER BALARAN: No.

MR. GINGOLD: Okay. What more do you
want?

SPECIAL MASTER BALARAN: 1l tell you.
Sncethisissueis focused on the E-mail backup
tapes, | need to know specifically whet order
Mr. Brooks violated, which of the Sx or dl of the
sx, and tdl mewhet spedificadly hedid in
vidlaion. | mean, I'm assuming for the moment, and
I'm not going to chdlenge the representations as
being accurate as you have read them, and let's even
assume for the moment thet he did it with the

* necessary scienter. I'm asking you, which order did

he violate in making the representations?
MR. GINGOLD: Asl sad, heviolaed every
single order that required the preservation and

Page 104

ERrREREBowom~woorwNe

Page 103

MR. GINGOLD: Each one of the document
production orders and the document preservation
orders.

SPECIAL MASTER BALARAN: And Mr. Brooks
has violated those orders?

MR. GINGOLD: | think | just answered the
question. Y ou asked me which orders did he violate
and my responsewas -- let me bedear. It has been
our position and this has been stated in this
litigation for quite along time, if you destroy
documents, you can't produce them, you violate a
court order to produce documents. If you know about
the destruction and don't inform the Court, so
actions can be taken to preserve whatever documents
are baing made, that undermines the Court order.

It is plaintiffs understanding, and maybe
the specid master will correct me where I'm wrong,
thet the purpose of the litigation isto, and the
purpose of Federd Rules of Evidence, and the purpose
of some of these court orders was to ensure that
whatever documents hadn't been destroyed to those
paticular dates would be presarved and available for
not only discovery of plaintiffsrdative to cartain
issues, but to ensure that the accounting ordered by
the Court could be conducted. And the accounting

BRBNRNEREREEFRRRREBoo~vwonrwn+-

production of documents. Y ou cannot presarve
documentsiif they're being destroyed. Y ou cannot
produce documents if they are being destroyed.

SPECIAL MASTER BALARAN: But areyou
saying that Mr. Brooks destroyed the documents,
because | bdieve you sad to the contrary before. |
just need to understand, again, becausethisis
contempt and because under any standard requires a
certain leve of spedificity, | have Sx ordersthat
you laid out yoursdf, and | need to know which of
these orders Mr. Brooks has violated and what conduct
he has taken that has actudly violated these orders.
Smply answering my question to say every order in
this casejust doesn't doit.

MR. GINGOLD: Thet's not whet | said, Mr.
Bdaan. Yousad sx orders Thereareahdl of
lot more than Sx ordersin this cae

SPECIAL MASTER BALARAN: And I'm asking
you if you would, to focus on the six that arein the
March 20th, 2002 mation.

MR. GINGOLD: And as| sad, each speific
order that requires preservation of documents,
documents are described and defined find in the
Federa Rules of dectronic records as well.

Armgtrong specificaly references the fact that there

Page 105
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are multiple types of documents and multiple types of
electronic documents, and eectronic documentsin
their various forms are documents that must be
preserved. The definition of afederd record for
purposes of preservation was articulated in the
ingpector generd report when it restated the
standards provided to the Interior Department by the
Jugtice Department. Each one of those standards, if
youd like meto go through, | will.

But in plantiffs opinion, Mr. Bdaran,
when an atorney has an obligation under a court
order and by the way, as an officer of the Court and
other factors as well, to ensure that the documents
of hisclient are protected, he does not do thet, and
to represent to the Court -- and to engage in due
diligence to be sure they are ill being protected
-- but to represent otherwise when they are being
destroyed and not being presarved, in plaintiffs
opinion isaviolaion of an order thet reguires
production, and it isaviolation of an order that
requires preservetion.

Isit Mr. Brookss direct destruction that
isinissue? No. If it isthe specid master's
position thet it isonly the individud who is
responsible for the destruction or the falureto

Page 106
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adverse inferences, by the way, as the Court himsdf
hes gated, is an inference that fraud was committed.

And again, Mr. Nagdl in representing the
Secretary during the contempt trid that spanned
three months specificdly stated, intent waan't
necessary explicitly to find it, and in fact the
Court addressed thet in detal in his opinion,

Mr. Bdaran. But, isthereintent? | would suggest
that based on wheat the judge has ordered, and
plaintiffs do try and comply with orders,
notwithstanding the specid master's suggestion that
we gpoparently put together vague and ambiguous hills
of paticulars, plaintiffs believe there were clear

and unambiguous hills of particulars thet explicitly
incorporated by reference various paragraphs and
sections of the motions that were filed and the

factud gppendices aswdll.

Moreover, | would dso like to point out,
it'snot limited to a couple of satements. What was
usd in the details of plaintiffs motion were
illustrations, because we incorporated the paragraphs

* by reference, which identified with specificity each

brief filed with the name of Mr. Brooks onit, either
asthe signer of the brief or ason the brief. The
specid master -- which dedl with these
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1 producewhoisculpable thet isincondsent, 1 representations on the E-mail, | might add, not only
2 literdly, with the language of this Court's February 2 tothe specid madter, were these briefsfiled, but
3 2nd, 1999 order where the Court specificaly hdd in 3 they were dso filed with the Court directly. Those
4 contempt Secretary Rubin, Secretary Babhitt, and 4 aeidentified with specificity in the factua
5 Assgant Secretary Gover, for not only thefailure 5 appendices.

6 to produce documents but their cover-up of their 6 Further, as the specid mester stated

7 failureto produce documents. It wasn't isolated 7 explictly, the atorneys who sSgned the briefs and

8 damply tothefailure to produce, Mr. Baaran. 8 areonthebriefs even as of counsd, are responsible
9 Now again, if in fact this Court has 9 for the accuracy of the information in those briefs.

10 changed its postion, plaintiffs would like to be 10 Andyoudited, | canrecdl, Mr. Bdaran, both abook

11 awareof that. 11 tha was authored by the former Deputy Attorney

12 SPECIAL MASTER BALARAN: Isit your 12 Gengd for the statement with regard to the

13 contention thet Mr. Brookss representations that you 13 government lawyers responshility in particular and

14  read before from your gopendix, that he did so 14 lawvyersin generd, and the specific duties of candor

15  willfully? 15 tha atorneys owe to parties and to the Court.

16 MR. GINGOLD: | am not going to spesk & 16 Now, has the Court rdied on this

17 thispoint to Mr. Brookssintent. However, asthe 17 information? In plantiffs opinion, it hes, and

18 Court pointed out in its September 17th, 2002 18 tha'swherethe problemis, because for years

19 decison, the Court can infer intent for purposes of 19 actions weren't taken to ded with these particular

20 fraud based on the conduct and the record and the 20 issues, reying on the representations of Mr. Brooks

21 circumdances of the case. | would suggest where 21 and hiscolleagues So now the quedtion is, have

22 thisgpecid mader himsdf hasidentified the 22 plantiffs counsd rdied onit? Raintiffs

23 conseguences of spaliaion in its February 2000 23 counsd couldnt rdy onit, plaintiffs counsd

24 report on the Treasury documents, where there was 24  chdlenged it every singletime because the

25 spoligion, adverse incidents, and one of those 25 information that plaintiffs counsd was getting was
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completdy in conflict with what Mr. Brooks was
representing, and atremendous amount of resources
were expended in that regard. So contrary to what
Mr. Briggs hes suggested and contrary to whet the
specid master suggested before, that reiance on
compensation isimportant.

Now one of the other dementsthat Mr.
Brooks pointed out is an important eement, and thet
isthe corrective or remedia measure associated with
civil contempt. AsMr. Briggs properly characterized
the purpose of civil contermpt, it is remedid
principle and is compensatory to the extent the party
isinjured by the contemptuous conduct.

If you read some of the casesthat
district courts have reviewed this issue on contempt,
unlike the Stuation where a government lawyer left
the government, is no longer on the case, wherea
government lawyer is dill in the government, and
dthough that government lawyer ether because of
recusd or otherwise is no longer participating in
the case, the remedid consequence of the sanctions
in addition to the compensatory aspect, was noted by
severd courts because of the corrective behavior of
the counsd ill working on the case.

Thewhale point of civil contempt aswe
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behavior. Isthisan extreordinary stuation? Yes,
itis and | concur with Mr. Briggs.

Does civil contempt restrict itsalf under
these circumstances to bribing ajudge? Heavens no.
Does civil contempt go to the circumstances that
weve seenin this case, and yes, it isimportant to
look &t the higtory of thiscase. And why wasit so
important about how Mr. Brooks camein? Because when
Mr. Brooks camein, if you recdl, Mr. Bdaran, there
was adidog between Mr. Brooks and the Court in open
court, and Mr. Brooks saying the need to have
bedcaly anew beginning, refreshing information,
candor to the Court.

And it isvery deear to the plaintiffs
thet the Court rdied on Mr. Brookss
representations. And for years, the plaintiffsin
this case have been dameged, and they have been
damaged in terms that are not compensable or
quantifigble, because thisisatrust and there are
innocent people being harmed asthisis being
delayed. Thefailure to produce documents has

* ddayed thiscase. The destruction of documents has

delayed thiscase. The representations with regard
to dedtruction has delayed this case, as havethe
violaions of orders that reguired production within

Page 111 Page 113
1 understand it isto correct behavior that's 1 catanperiodsof time. Andif it isthe specid
2 conddered improper. What must be doneto correct 2 mader'sview that under those circumstances, if it
3 tha behavior isfor the most part within the 3 isnat -- and again, I'm not going to pretend to
4 discretion of acourt depending on the nature and 4 undergtand the position of the specid magter, but if
5 scopeof the behavior. Now under circumstances like 5 theview isnow that lawyers do not have the duty, do
6 thesewherethis Court has stated repeatedly that he 6 not have due diligence reponsihilities, do not have
7 has been duped, that he has been deceived, that the 7 theobligation, as Mr. Brooks | believe was stated
8 matters have been hidden from him -- thisis not 8 gpedificdly to have, to make sure based on the
9 plaintiffs language, thisis the language of Judge 9 circumstances of this case, based on the record of
10 Lamberth, that is precisdy the extraordinary 10 hisdlients, to go back and verify the accuracy of
11 stuation that Mr. Briggs made reference to. 11 theinformation before he saysthat, then that's
12 | have only been practicing law for 29 12 okay, were deding with adifferent sat of rules,
13  years and this spoliaion was the most serious ever 13 and a leadt the plaintiffs understand thet, but we
14 madeto him, with regard to the extraordinary finding 14  know the rules have changed, and we respectfully
15 of fraud by agtting cabinet officid, and thisis 15 would defer to the pecid master as he understands
16 threestting cabinet officiads. And asthejudge 16 whatever these new rules seemto be.
17 pointed out and suggested in his opinion, it wasnt 17 But | will resatethis. Itis
18 doneby the cabinet officidsdone. Lavyers have 18 plantiffs podtion, orders can beviolated ina
19 litigated this case, every brief has been signed by 19 varigty of different ways. Orders are entered for a
20 lawyers, every brief has been drafted by lavyers. 20 vaigy of different purposss, and ordersin this
21 Thefirst team of lawyersin this case was 21 casewere entered to preserve documents, they were
22 replaced. The second team led my Mr. Brooks camein. 22 entered to produce documents, they were entered to
23 Thethird teamisnow in this casg, and that third 23 presarve documents so an accounting can be performed
24 team has been referred to the disciplinary pand of 24 asthe Court of Appeds said was the most fundamentd
25 the United States Didtrict Court for unethicd 25 duty, and E-mail isdirectly rdaed to that, asis
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the backup tapes, especidly because the defendants
themsdves have admitted they had massive destruction
of the hard copy documents themsdves.
So the purpose of this caseisto enforce
the trugt, Mr. Bdaran, induding itsterms,
including the acoounting that is owed, thet this
Court has found is owed, that the Court of Appeds
has found is owed, and as a metter of fact, as
recently as within the last month, the United States
Supreme Court has confirmed the common law trust
duties that apply to the Secretary of the Interior
with regard to thetrust. These duties are
paramount, they are the highest duty owed by the
United States Government as articulated by the Court.
At the same time, counsd for the
fiduciary, the trusteg, is representing that
documents aren't being destroyed when they are. At
the same time, documents are being destroyed when he
represented they're being preserved? And at the same
time, documents are being produced when they are nat.
Under those circumgtances, | do not bdieve thet it
can be argued that that conduct is not aviolation of
the order.
| will dso say once again, because | have
sad it twice before, if Mr. Brooks was deceived by
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heard once before today and I'm sure we will hear
again, about whet a horrible thing has been done to
his dients, about the broad duties of the government
to their fiduciaries about enforcing the trugt.

I'm not here to defend the government, I'm
not here to defend what may or may not have hgppened.
I'm here to defend an individua thet has been
accused of crimina misconduct, of violaing court
orders, and of committing a fraud on the Court, and |
believe fasdy accused.

What Mr. Gingold says about fidudiary
obligations may be fine from a theoretica point of
view. Mr. Brooks hed no fidudiary obligationsto his
dient. Hewas an dtorney who had afiduciary
obligation and an ethical obligaion to hisdient.

SPECIAL MASTER BALARAN: And to the Court.

MR. BRIGGS And to the Court, absolutdly,
but nat to the plaintiffs

Were not taking here about generd
destruction of E-mails and generd destruction of
documents. Wekre taking about overwriting backup

* E-mail tgpes and that's dl we're taking about, and

loose language to the contrary helps Mr. Gingold's
case not ahit.
SPECIAL MASTER BALARAN: Let meask you,
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hisdient, that lets him off the hook in my opinion,
because heisin the same position the plaintiffs are
in. Mr. Brooks has never sad that by way of
affidavit or otherwise, and these issues were raised
time and time and time again, and when it's
conspicuous that thet's not the case, when it's
conspicuous that he had the abligation, when his boss
Jm Smon confirmed to plantiffsin June of 1996
that al eectronic records were going to be
preserved at Interior and Treasury, and then nothing
was presarved after thet, including the fact of the
specid master's finding of systemic destruction,
therés aviolaion of these ordersin our opinion.

And again, we have tremendous respect for
the specid medter inthiscase. We bdievetha he
has done work that nobody probably could have donein
thiscase. We respect hisandysis and conclusion,
but we strongly disagree with the specid magter's
suggestion that behavior that conceals destruction,
that obstructs the enforcement of court orders, and
that hams the fidudiaries, the plaintiffsin this
case, is not contemptuous conduct.

SPECIAL MASTER BALARAN: Mr. Briggs

MR. BRIGGS: If | could be very brief,

Mr. Gingold give an impassioned speech which weve
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Mr. Briggs, if | may, if | construe the order
requiring the production of the third production as
to indude the information on E-mail backup tapes,
and thisisaquegtion | posed to Ms. Hilmer, would
you agree or disagree that by representing that such
conduct did not take place, would you bdieve that's
contemptuous of the order?

MR. BRIGGS Anintentiond
misrepresentation?

SPECIAL MASTER BALARAN: W, let'stake
the word intent out for amoment. Let'sjust say
that | go before the Court and | said thet's not
happening, whether | intended to do so or nat, would
you bdieve that risesin any manner to alevd of
contempt of the Court in terms of violating thet
order?

MR. BRIGGS: | don't bdieveitsa
violation of thet order. I'm not condoning that if
it happened, thet that would be gppropriate, but no,
| don't think it does. We'retaking about avery
narrow, very confined issue when wetalk about civil
and crimind intent, and fraud on the Court.

SPECIAL MASTER BALARAN: Doesit an
atorney have an obligation toward the Court
vis-avis his dient, to make sure the ingructions
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of the Court are carried out in the manner sat out by
the Court?

MR. BRIGGS Unequivocdly, yes but how
isthat enforced? Isit enforced through a contempt
proceeding or isit enforced by forwarding something
to the Office of Professond Responsibility? |
think thet'stheissue. Andwhile | categoricaly
deny that there is any misrepresentations here and |
am certainly not defending an attorney'sright to
make a misrepresentation to the Court, and | dontt
want anything | say to be --

SPECIAL MASTER BALARAN: | know you're
not.

MR. BRIGGS. But whet you did ask Mr.
Gingold iswhat orders did Mr. Brooks violate, and
his response was the typica response thet we get
every timein the papers and every time so far today,
hevidlaed dl the orders, many, many orders, even
more than the Six you're talking about. He has not
focused on a pecific order and the pecific languege
thet's being violated and the specific actsthat are
taken, hewill not focus on that, he cannot focus on
thet, but he must focus on that in order to let these
proceedings go further againg Mr. Brooks.

MR. GINGOLD: Orelast point | would like

BRBRNRBNEENEEREREB0o~wourwNn~

Page 120

court, induding the United States Supreme Court
recently, has stated that same statement. So whether
or not the Justice Department fed s they don't have
that particular fiduciary duty, asamatter of lawv
they do, and that has been expressad many timesin
the courts.

Further, | have dated severd times that
each one of those Sx orders, I'm not discussng the
other orders because Mr. Baaran haan't asked meto
do that, but those Sx orders thet dedl with the
preservation of trugt information and the production
areviolaed. And once again, let me point out, how
intheworld isit possble for Mr. Brooksto even
properly indruct his dient asto what records must
be protected in accordance with those court ordersiif
his dlient doesn't understand what atrust record is.

SPECIAL MASTER BALARAN: Okay. | have
your argument.

Mr. Gardner, | know you want to make, to
a lesst spesk on behdf of your dient, Ms.
Perlmutter, take five minutes. Does anybody object

* to proceeding accordingly, just sort of accderating

this? | believe Mr. Gardner has other commitments.
MR. GARDNER: Thark you, Your Honor.
SPECIAL MASTER BALARAN: Would you mind?

Page 119 Page 121
1 tocorrect. Former Solicitor Krulitz issued an 1 MR. GARDNER: Thank you. My nameis
2 opinionin 1978, hesaformer Sdlicitor of Interior, 2 William Gardner. | represent Willa Perimutter.
3 and he explicitly stated in his opinion that the 3 | believe, Y our Honor, Mr. Baaran, that
4 Judice Department lawyersindeed do have afiduciary 4 the scope of your mandate here rdlaesto the Six
5 regponshility to theindividud Indian trust 5 orders. Ms. Perlmutter left government before any of
6 beneficiaries and thetribd trust beneficiaries 6 those orderswere entered. She couldn't have
7 because of the uniquefidudiary rdationship thet the 7 possbly have violated them. She can't possbly be
8 United Saes hesto theindividud Indiansand 8 hddin contempt for violating any of those orders.
9 Supreme Court cases are decided by that. That 9 Inthe origind mation for an order to
10 opinion of the Saliditor has not been withdrawn. 10 show cause, she appeared in afootnote on the last
11 That opinion of the Soliditor was introduced into 11 page I'masperplexed today as | was then about why
12 evidenceinthiscase. There are opinions of other 12 dheisinthiscae | bdievethereisno besisfor
13 solicitors and assgtant solicitorsjust like that 13 it, | believe that any under any standard that has
14 tha wererdied on by the United States Court of 14  been articulated here haan't been met. Thereisno
15 Appedsdamiladly. 15 showing sheviolated acourt order. | respectfully
16 So we have a situation that again, | 16 suggest that the proper coursefor you isto meke a
17 presume everyone here has tremendous trust experience 17 recommendation to the Court thet she not be subject
18 inlitigation because that's what were deding with 18 toamoation to show cause.
19 intheseissues and that's specifically what were 19 SPECIAL MASTER BALARAN: Thank you.
20 deding with with regard to counsd who is 2 Mr.Gingald.
21 representing the trustee in litigation and otherwise. 21 MR. GINGOLD: | addressed Ms. Perlmuitter's
22 There aredifferent sandards. Thisisnot 22 postion before It isour postion that under Webb
23 litigation about afailed government program. This 23 vesusthe Digtrict of Columbia, that the Court has
24 islitigetion about ared trust, and information 24  the inherent authority to preserve the -- as ametter
25 wherethereisaheightened duty of candor and every 25 of fact, | will read the exact language to you -- to
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preserve the integrity of thejudicid process, and
Webb versus Didrict of Columbiaat 146 F.3d 964,
971, D.C. Circuit, 1998, it saysthe folowing: The
Court has the inherent authority to protect its
integrity and prevent abuses of thejudicid process
by holding in contempt or ordering sanctions for such
conduct.

In our opinion, as the Court specificaly
noted during the cross-examination of Ms. Perimuitter,
Ms. Perlmuitter's tesimony with regard to her conduct
inthis caseis not bdievable. That is, thet
teimony as expliditly noted in plaintiffs bill of
particulars with regard to her.

Further, she admitted specificaly thet
she destroyed E-mail, her own E-mail. That isin our
opinion directly undermining the judicid process
which required the presarvation of dl information
necessay to litigate this case and to provide an
accounting.

And we believe we undersand whet the
specid magter is saying with regard to the
limitations of the sx. With regard to Ms.
Perlmutter's count, if in fact that's the position
with regard to Mr. Baaran, | would suggest then Ms.
Perlmutter's matter is not referred to Mr. Balaran,
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add if you do thet, that you rgect Mr. Gingold's
uggestion thet there would be outstanding amotion
for an order to show cause before the Court, because
| don't believe that'sthe case. | believe that this
meatter has been referred to you, and you make a
recommendation to the Court, that tekes care of it.
And if he wants to go back on commenting on her
testimony five or Sx years ago and file something
new before the Court, | can addressit at that time,
but | believe thiswould wrap it up.

SPECIAL MASTER BALARAN: Okay.

MR. GINGOLD: Mr. Baaran, does okay mean
you're going to comply with Ms. Perimutter's counsd?

SPECIAL MASTER BALARAN: | will st it out
inwriting.

MR. GARDNER: Thank you for the courtesy
on hearing me this morning.

SPECIAL MASTER BALARAN: Of course. Well
take lunch and come back a one o'dock for
Mr. Findlay.

(Whereupon, a 11:44 am., the hearing in

* the above-entitled matter was recessed, to reconvene

a 1.00 pm., thissame day.)

Page 123 Page 125
1 thenthat matter is standing before the Court because 1 AFTERNOON SESSION
2 Mr. Bdaan's authority islimited to those 2 (.02 pm.)
3 paticular matters where the order to show cause 3 MR. BALARAN: Were back on therecord. |
4 visavis Ms Pelmutter, which goes beyond that, is 4 want to take the argument for Mr. Charles Findlay.
5 dill amatter pending in the Court and in fact 5 Pease, counsd, identify yoursdf for the record.
6 probably asametter of jurisdiction, if 6 MR. SMITH: Yes Greg Smith from
7 Mr. Bdaran's understanding is correct, have never 7 Suthedand, Asbill & Brennen. Do you mind if |
8 beenreferred and is not subject to the order of 8 gand?
9 reference. Therefore, that's a matter that's il 9 SPECIAL MASTER BALARAN: Not & dl.
10 pending before the Court. 10 MR. SMITH: Thanks. May it pleesethe
1 SPECIAL MASTER BALARAN: Okay. Regarding 11 proceeding: My nameis Greg Smith and | represent
12 Ms Palmutter, if you don't mind, | find thet my 12 ChalesW. Findlay 111, nicknamed Spinner.
13 order of referenceisin fact circumscribed by the 13 Paintiffs counsd today asked the Court
14 complant as of March 20th as articulated by the 14 to haldther former adversary in contempt. Although
15 Court on September 17th, and | am therefore going to 15 I'mspesking firgt, as| mentioned earlier, | believe
16 make arecommendation on the record that Ms. 16 theburdenissquardy theirs. Inthe Stewart case
17 Perlmutter's case not proceed any further, and 17 that has been mentioned from Judge Lamberth, he
18 recommend dismisdl. 18 indicates quite dearly from citing aD.C. Circuit
19 MR. GINGOLD: And the plantiffswill 19 cae theburden of proof in civil contempt
20 object to that because you're stating for the record 20 proceedings rests on the moving party.
21 you dont have authority over it, so you don't have 21 The quegtion is whether their March 20th
22 theauthority to make arecommendation in thet regard 22 motion for an order to show cause will be granted.
23 dther. 23 They mug establish to your satisfaction a
24 SPECIAL MASTER BALARAN: Okay. 24 primafacie case of contempt againgt Spinner. What
25 MR. GARDNER: Mr. Bdaran, | would dso 25 doesaprimafacie case mean? Not aprimafacie case
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such asin an employment case, if | might suggest.
Itsaprimafacie casein a contempt context, where
the plaintiffs are asking for acollaterd proceeding

not initiated by the Court. Where even civil

contempt is considered a"extraordinary” remedy,
where courts are expresdy directed that they must
impose it with caution, if | might beso bald, |

don't think that anyone would ever suggest that a
primafacie casein an employment context was an
extraordinary stugtion or should only ooccur with
caution. Nor would [, if I might, | don't think thet
even in afraud case that anyone would say that those
kinds of proceadings can only be imposed with caution
or that that's an extraordinary kind of matter.

And | might suggest further, at least with
Soinner, a least with Spinner, thet you should be
especidly cautious here, where they're seeking
contempt againg aformer adversary. You need to
recognize the precedentid Stuation that you could
cregte, if anytime dlegations againgt an adversary
are enough to force collatera proceedings with the
opportunity to depose your adversary, | suggest to
you thet that is not a Situation in which mere
dlegations, or even edific dlegations dong the
lines of fraud should be sufficient to dlow thet
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the court to exerciseits discretion not to issue a
contempt order. Unlessthe plaintiff makesthe
necessary showing as outlined above, thereis no need
to require defendants to show cause why they should
not be held in contempt.

Thethreshald, particularly in the
stuaion where they're seeking to depose ther
adversary, should be quite high. As| mentioned,
were going to have an ondaught of these things if
dlegations done againg an adversary give you the
right to depose.

Thisisnat, if | might suggest, a
Stuaion likeamation to dismissor afraud Rule9
cae or even asummary judgment. Thisisan animd
dl its own with unique sandard. I'm not aware of
anywhere dse where courts say it's an extraordinary
remedy, impose it with caution on any other kind of
thing.

Let me give you an example. If their case
on the merits were shut down because of aRule 12
dismissa or aRule 9 lack of paticulars or evena

* Rule 56 summary judgment motion, they could gpped,

they have aright to the matter and they can apped
it. Here, if their motion for an order to show cause
is denied, they have no right to gpped a dl,

Page 127 Page 129
1 processto go forward. 1 becausethey have no right to the proceeding. The
2 The quedtion iswheat is meant by 2 Court can deny it for good ressons, bad reasons, or
3 primafacieinthe context of contempt proceedings? 3 evennoreasonsa al, and we cited casesto the
4  What is meant by thet, espedidly here? | submit 4 Court in which even when the dements are met that
5 that the sandard ought to be whether the factson 5 could justify ashow cause hearing, the courts have
6 therecord before you, whether the facts on the 6 dedlined to exercise their discretion. And there's
7 record before you as confined by the bill of 7 noright to goped, because they have noright to
8 paticulars here, since that was ordered in this 8 thisproceading, it isacollatera proceeding, itis
9 case would judtify afinding of contempt, whether 9 supposed to be extraordinary. Evenif the dements
10 thefacts on the record before you as confined by the 10 aem«, the Court can dedineto exerciseits
11 hill of paticulars ordered in this particular case 11 discretion and the parties are stuck with that.
12 wouldjudify afinding of contempt? Not does 12 Specid Magter Bdaran, candidly, there's
13 judify afinding of contempt, that's the standard at 13 andement of gut feding in thisprocess. An
14 theend of thetrid, but would justify afinding of 14 dement of gut feding. You haveto decide, should
15 contempt, using the same standard thet you would 15 weevengothere If you do go there, the Court of
16 goply, Sandards of proof that you would goply a a 16 Appeds has suggested that thisismore then a
17 trid. Or as Stewart says, whether the Court has, or 17 pefunctory metter, and they will not give the same
18 whether you have some indication that sufficient 18 sort of discretion they giveto - abuse of
19 evidence exigts, not will exigt, but exigts, that the 19 discretion standard thet would necessarily apply.
20 Court might find evidence sufficient to hold 2 They expresdy sad that review will not be
21 defendant in contempt. 21 pefunctory, and the reason for that isthey want to
2 The RIRA case that has been cited makes 22 keep these types of actions extraordinary. They want
23 thepoaint, if the complainant cannot make the 23 themto remain extraordinary. So they will, even if
24 requiste showing for contempt, thereis no reason to 24 you exercise discretion, give it some review.
25 require the dleged contemnor to gopear and argue for o) But here the quedtion is, will you follow
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the plaintiffs suggestion to initiate a collatera
crimina proceeding againgt non-parties?

SPECIAL MASTER BALARAN: Excussmefor a
second. Arent we redly talking about whether or
not we should initiate discovery that might result in
arecommendation to the Court asto what should
happen? Aren't we a such aprdiminary stage of
thisthat while | gppreciate the chilling effect that
you're gating here, aren't we just saying, isthere
enough hereto smply say let's flesh out this record
and from amore informed posture make a
recommendation to the Court one way or the other,
utilizing the standards that you have just
aticulated?

MR. SMITH: Respectfully, | dont -- I'm
not familiar with a three-stage motion for an order
to show cause process such as you've outlined, where
amoation isfiled, and then discovery ishdd and
then the order to show causeis granted. | have not
seen anything. And if | might, the Stewart case,
thisis Judge Lamberth'sdecison. | dont think you
can reed Stewart without seeing that the alegetions
themsdlves seem pretty pecific. Thisiswhat the
Court saysin thereinitsfootnote. Plaintiffs have
faled to submit any afidavit supporting their
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if asamatter of law we even have, you know, sort of
asogp box to rest thison. And you'reright inthe
sene thet that might artificidly be contrived and
seem to be atripartite Sage which has not been
implemented before.

But | would suggest to you, A, these are
different proceedings than normd. | don't know of
any dtuations where a contempt proceeding has been
turned over to apecid madter for review. And B, |
would aso suggest to you that the procedure I'm
fallowing is onethat | believe was represented to me
and | bieveis a0 the wise and prudent way to go,
because again, if the stuation should arise thet |
should find that Mr. Findlay's bill of particulars
doesn't auffice, why should | subject himto the
discovery process of then the affidavits and then the
possible deposition process and then dll the
documents thet he may have to produce. | would say
thet would be a much more onerous burden.

MR. SMITH: Than?

SPECIAL MASTER BALARAN: Than smply just

* dlowing meto makethisinitid age determingtion

that as amétter of law, or whether or not they have
met their burden.
MR. SMITH: | guessacouple of responses,

Page 131 Page 133

1 factud assartions. The Federd Rules of Civil 1 if I might. Oneiswiththere being crimind

2 Procedure and prior Federd Courts have expressed a 2 dlegaionsin the mix, that would meke that process

3 dear preference for the submission of affidavits. 3 avay difficult oneto proceed. But | guess what

4 The submission -- further on -- the submission of an 4 I'msuggesting is| don't know that the civil rules,

5 afidavit would have been the preferable course for 5 evenifitsonly civil, are geared toward civil

6 petitioner's counsd to have followed. 6 discovery for the purpose of these types of

7 And | guess -- and more importantly, there 7 extraordinary collaterd proceedings. Thisisnot a

8 aedisputed factsin Sewart. The plaintiff says 8 complaint. They're essantidly asking the Court

9 that aconsent order waant filed, a settlement 9 through the specid master to start awhole new
10 agreement, and they put out some pretty specific 10 proceeding againgt non-parties.
11 suff, and the Court doesn't say well, you know, n Itsamatter over which they have no
12 therésenough herewhere I'm going to dlow 12 right to proceed and | a least spesking for Spinner,
13 discovery to sortit dl out. The Court acknowledges 13 webdievetha the lav sststhisthreshold for a
14 & onepoint that the record on these categories of 14 reason, that before you proceed any further beyond
15 information is mudded, but notwithstanding the fact 15 the motion stage, whether it's the show cause
16 tha they are muddied, the Court deniesthe order to 16 proceedingsor any discovery and as| sy, I'm not
17 show cause and doesn't grant discovery. Thereisno 17 familiar with any time ever of discovery being
18 three-stage processthat I'm familiar with. 18 granted in these kinds of proceedings, and | think
19 SPECIAL MASTER BALARAN: And I'm not 19 callectivdy around the room, we are not familiar
20 syingtha thereisin mog Stuationsor in any 20 withthet process ever being used. We bdieve thet
21 other Stuation. But here, | was presented with 21 the proper course on amotion to show cause because
22 numerous recommendations which | thought mede alot 22 itisddetracking the Court from the merits of the
23 of sens= saying look, before we start getting into 23 caxg it'sagut leve fish or cut bait decision.
24 witnesslists, document production, et cetera, and 24 Havethey given you enough to where were going to
25 theaffidavits such aswhat you described, let's see 25 dat an entirdy new collateral proceeding,
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paticularly with nor-parties. Mogt contempt actions
are brought againgt parties.

SPECIAL MASTER BALARAN: But the probdlem |
haveisthe Court ordered meto present it with a
complete record and | cant, | don't know how | could
present a complete record to the Court without
benefit of documents, et cetera. And that's, | think
one of the arguments that plaintiffs have madeis
that how can we proceed, thisis your mandate, get
him as much as possble. Now whether that'sin
accordance with other courts, et cetera, thisisthe
operating order that | proceed under.

MR. SMITH: Well, | think thet the
September order actudly said an invedtigation in
connection with the October motion to show cause and
didnt specificdly say in connection with this one.

And if | might, the plaintiffs own motion here,

Specid Master Bdaran, their own moation for an order
to show cause, thisishow it begins On duly 27,
2001, the specid master completed an investigation.

| think thet the resson perhgps why Judge
Lamberth didn't order you specificdly to do an
investigation related to this motion was because as
the plaintiffs themsdlves say, you have completed an
investigation. And | dontt think thet developing a
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in contempt, but the Court must have some indication
thet sufficient evidence exists, not will exi<t, but
exigs, thet the Court might find evidence sufficient
to hold defendant in contempt. And | think thet
unless you get to that threshold, thet's | guessthe
gut level that I'm talking about, and | didn't meen

to throw out a phrase, but does sufficient evidence
exig based on what has been brought to you on the
table.

And | suggest to you thet in particular in
agtuation where they are going againg their
adversary, are you going to brand Spinner, or dlow
proceedings to move forward in acrimind or
quasi-crimind, as smple contempt has been cdled.
When | talk about the gut leve, are you going to put
that kind of abrand on a20-year career government
servant who's never been accused of any misconduct
outside this case, who didn't even ask to be put on
thiscase. Isit worth deviating from the merits of
the case to address this as a collatera matter,
epecidly when an dternative remedy such as adverse

* inferences could exist in the main case without

having to dart a collaterd issue.
SPECIAL MASTER BALARAN: But that's not my
choice. You're asking questionsthet | can't

Page 135 Page 137
1 complete record requires discovery outside the 1 possbly answer, whether this proceeding should have
2 processthat would be the norm. You can devdlop a 2 been brought in the firgt ingtance, whether it should
3 record asisnormaly donein ashow cause proceeding 3 have been referred, whether or not Mr. Findlay's
4  wherethey bring their best to the table, and you 4 illudtrative record has any bearing on it, whether he
5 makeadecison at tha point based on the record 5 choseto bepart of thislitigation or not. | would
6 they bring, which isthe complete record thet we have 6 vouch thet thereis not an atorney that's associated
7 now, whether there is enough to proceed and issue an 7 with this case that wishes they hadn't been brought
8 order to show cause. 8 ina onepoint or ancther.
9 Thisis not astuaion where I'm familiar 9 Sodl I'mredlly asking fromyou is,
10 with anybody ever doing this sort of discovery 10 there have been hills of particularsfiled, if we can
11 processonthesde It's supposed to be a brief 11 focusfor the moment anyway on whether you fed thet
12 short, you know, if were going to senction somebodly, 12 thosehills of paticular under whatever sandards
13 let'shringit onkind of mater. It'sagut leve 13 you want to articulate have met the necessary
14 feding. 14 threshold thet you're talking about, | would liketo
15 SPECIAL MASTER BALARAN: W, the gut 15 focuson that.
16 levd fed that you keep refarring toisaso a 16 MR. SMITH: Wetried to do thet in our
17 dandard I've not seen. | haveto tdl you, maybel 17 brief, but | don't think that they are particular
18 canaticulaeit or you can aticulateit alittle 18 enough. | think we cite the Tree case, which isthe
19 better, but there hasto be objective parameters by 19 neadleinthe haystack, and | submit that the
20 which one party can say thisisthe way you should be 20 plantff saying thet you can find it in the record
21 viewingthis 21 isandogoustothat. | think that you can deny the
2 MR. SMITH: Wdl, | think thet the 22 nation done on the ground thet they have nat given
23 dandard is-- | mean, Judge Lamberth says at this 23 specifics about what exactly Spinner did that
24 dage, plaintiffs are not required to show by dlear 24 vidlated, or that condtituted fraud, or aided and
25 an convincing evidence thet defendants should be hed 25 abetted any violaion.
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Y ou know, their theories and | submit to
you that some sort of willful misconduct is required
even under an aiding and abetting theory, and if
their theory hereisthat Spinner hid and only
temporarily -- | mean, thereis not question.

Spinner is not accused of destroying documents, he's
not accused of not tdling you ultimately -- | meen,
you heard it from him thet these remote offices were
not, had not overwritten their norma overwriting
policy for aperiod of time. So hetold you that.

If ther theory isthet he hid it and only

temporarily, in essence the leest important
documents, | submit.

Ther theory isthat he reveded to you
repestedly the bad stuff when there was overwriting,
but on this Suff where he in essence had been told
there are no respongive -- these offices don't do
trust work, that he risked his reputation in order to
withhold thet from you and even for atemporary
period of time, even during the same periods of time
when he was disclogng things that were the most

ng.

SPECIAL MASTER BALARAN: Isthere anything
on the record that indicates that he wastold or
informed by anybody that in fact there are no such
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just don't think they have resched the threshold to
where you can say what Judge Lamberth ssemsto say
you haveto require. Therés not someindication

that sufficient evidence exists that Spinner can be

held in contempt here.

SPECIAL MASTER BALARAN: Thank you.
Mr. Gingold.

MR. GINGOLD: Firg, | would liketo
briefly address the Stewart case. My recollection of
the Stewart case is the judge acknowledged thet he no
longer had jurisdiction over the matter, thet the
meatter was a contract action that had to be dedlt
with separately even though it was a consent order
that had resolved the case and he no longer hed
jurigdiction. If I'm wrong, | would like to be
corrected on that.

Inthis case, this Court has jurisdiction.
Collateral metters have been the focus of this case
for along time, and in fact tomorrow morning before
if U.S. Court of Appedls, one of these collaterd
mettersis going to be heard. And notwithstanding

* Mr. Smith's statement that there is no right to

goped, which by the way, plaintiffs would concur
wholeheartedly with, until the case itsdlf receives
find judgment, we would dso say that, and thet was

Page 139 Page 141
1 responsve documents and he represented accordingly? 1 not added by Mr. Smith.
2 MR. SMITH: Your Honor, | think thet there 2 The Interior defendants, Secretary Norton
3 is. The November 19, 1999 letter from Mr. Urie says, 3 and Mr. McCdeb, haveiin fact filed an apped based
4 | amtold that certain members of those offices, or 4 onthe September 17, 2002 decison. So dthough we
5 of the18fidd and regiond solicitors offices, | 5 aeinagreement with Mr. Smith that no gpped should
6 amtold that certain members of seven of those 6 befiled on aninterlocutory bads neverthdess,
7 offices may have prepared E-mail messages essentidly 7 there seemsto be disagreement with the Judtice
8 responsve 8 Department in thet regard, and they would seem to
9 SPECIAL MASTER BALARAN: And youre saying 9 takeadifferent view from Mr. Smith. We bdievethe
10 tha what Mr. Urie brought to the table was something 10 law issetled in the Circuit, however, thet
11 | canattribute to your dient, the same knowledge? 11 Mr. Smith's statement is correct, aslong as he
12 MR. SMITH: | think, if thereisno 12 finishesit by saying once thefind judgment is
13 indication to the contrary, thet'sright. And even 13 renderedinacivil cae.
14 beyond that, plaintiffs themsdvesincorporated by 14 Sothefact thisis callaterd isnot a
15 referencethe recent OIG report in which they 15 problemfor Mr. Smith, and is not a problem for
16 themsdvesnate if | canfindit, in ther notice of 16 Mr. Fndlay. Itsaproblem for plantiffs They
17 supplementd authority, the ladt line of the August 17 have been caught up in this litigation for seven
18 13th, 2002 filing, he saysimportantly, "Blackwell 18 years basad on stonewadling and destruction and
19 dated that she thought Cohen was the one who issued 19 misepresentations, anong those Mr. Findlay
20 thedirective that backup tapes were to be saved only 20 pesondly contributed to.
21 inthe savenfidd officesand HQ office” Whereis 21 SPECIAL MASTER BALARAN: Let'sfocuson
22 there any suggestion whatsoever that Spinner did that 2 those if wecan.
23 or aded and abetted that? He wouldn't have had to 23 MR. GINGOLD: Let mepoint out, however, a
24 if thisistrue what they're saying about Ed Cohen. 24 coupledf things Asaprdiminary matter, the judge
25 | guesswhat I'm saying, if | might, | 25 madethis statement in court, that we cited inthe
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E-mail contempt factud appendix a paragraph 58.

THEWITNESS: It isplantiffs postion
thet the Court expresdy warned defendants counsdl,
in thet caseit was Mr. Brooks who wasinvolved in
the colloquy with the Court, not to meke
representations until those representations were
verified. And the Court spedificaly sated, if |
have this quote correctly, | guess the other
disturbing thing he said was, the solicitor ssndsa
memo to gather the supplementa documents, and then
just takes what documents those people send in
response to memo. How can that redly be adequate
for atorneys in this case with the history you have
in this case to acoept that kind of supplementa
production without any check yoursdves of documents,
records and ingpection yoursalves. How can that bea
respongible action by atorneysin this case?

And again, | agreewith Mr. Smith. This
ishot an ordinary employment case. Asamatter of
fact, thereis no agpect of this casewhichis
ordinary.

It's dso worthwhile to point out thet the
Court explicitly referenced the fact thet this case
involves matters of, for which in two separate
contempt trids, involves matters thet the parties
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Systemic spaliation was found by the specid master
himsdf.

SPECIAL MASTER BALARAN: Could | interrupt
you for amoment?

MR. GINGOLD: Sure

SPECIAL MASTER BALARAN: | don't know, but
for some reason sending me areport and five letters
telling me about backup tgpes being overwritten,
backup tapes not being made for a certain areq,
backup tapes logt in the mail, seemsto reflect
candor, not deception. 'Y ou know, your paint might be
wdl taken if | got nothing, or aletter saying thet
dl iswdl with the world, which | bdieve wasthe
gatement thet you directed againgt Mr. Brooks, who
mede Satements you say to the Court dleging thet
al waswdl with the world.

Here | have Mr. Findlay who istelling me,
and I'm sure somewhat sheepishly at the time, given
the notoriety thet this had engendered, thet thereis
aproblem and thereis a series of problems, and eh's
doing thisin arather timdy manner. So, | fal to

* s2e how these particular instances inure to your

argument.
MR. GINGOLD: Wéll, that's one of the
aress that the gpecid masgter and plaintiffs are

ERrREREBowom~woorwNe

Page 143

themsdves were involved in that were subject to
contempt, and atorneysin this case should be
paticulaly vigilart.

Unless we hear, unless the specid master
has a different theory, plaintiffs do not bdieve
it's possible for documents to destroy themsdves,
plaintiffs don't believe it's possible for atorneys
to make representations about documents that are
supposedly existing when they dont exist. The
redlity isthe Court has pointed out specifically
with regard to amaterid omisson. He noted the
declaration of Deputy Secretary Griles with regard to
certain matters that were presented to the Court.
And the Court spedificaly noted thet the omission of
materid information from Deputy Secretary Griless
dedlaration, itsdlf bordered on the perjurious,
because the omission of information isjust as
important as the affirmeative misrepresentation of
thet same information.

What we have here through various | etters
of December 21, 1999; or April 12, 2000; April 13,
2000; April 19, 2000; dune 22, 2000; June 27, 2000,
are representations that were made but they
materialy omitted the fact that backup tapes were
continuing to be destroyed and it was unabated.
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srongly disagresing over. Thisisaquestion of
fact which | guess we will haveto ded withonan
gpped basis. Thefact of the matter isthat when
you state that backup tapesin Billings were
mistakenly overwritten, and backup tapes are being
ddiberatdly overwritten at the same time, plaintiffs
believe that'samaterid omisson. We understand
that the specid master doesnt fed the same way.

When the statement is made that Billings
information is being overwritten when in fact Mr.
Urieand | and Mr. Brooks and Mr. Findlay knew that
the Billings office was overwriting E-mail ona
regular badis back in the beginning a least of 1998,
to tdl you April 12th, 2000 istimdly, | guesswe
have a different view of what timdly is.

SPECIAL MASTER BALARAN: Do meafavor.
Dont tdl mewhat | think and don't think. You
know, | may nat be the most articulate guy but | will
say it for therecord and if | don't do it
paticularly artfully, | apologize, but don't presume
to spesk for me.

MR. GINGOLD: You gaed it wastimely,
Mr. Bdaran.

SPECIAL MASTER BALARAN: I'mjust saying
-- but that's not the first time you've actudly
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taken abarb a me.

MR. GINGOLD: But you stated it was
timdy. I'm pointing out thet in 1998, the beginning
of 1998, Mr. Findlay, Mr. Brooks, plaintiffs counsdl
was aware that the Billings tgpes were being
overwritten. I'm suggesting that notwithstanding
your good judgment, and we do not chalenge your good
judgment, Mr. Bdaran, that April 12th, 2000 is not
timely. That's my statement, and that's not a barb,
Mr. Bdaran, that's my assertion of fact.

SPECIAL MASTER BALARAN: Let'snot be
specificif youand | are going to tekeissue astoa
fact. I'm just hereto hear argument and pose
questions to you so you can give me the benefit of
your thoughts. Let'sleaveit a thet asto whether
or not we agree or disagree. That will come out
ultimately in the record.

MR. GINGOLD: I'mnot chdlenging youin
thet regard.

SPECIAL MASTER BALARAN: Le'sjust move
on from there, okay?

My question to you is, again, my feding
isthet | have anumber of lettersin front of me and
areport which seem to indicate thet unlike the
dlegations you have againg Mr. Brooks, hereis
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and | know we have aminority view here, but thet is
not disclosure of materid information. If in
fact -- espedidly inthe stuation in Billings,
where Billings was a patticularly unique situation,
because it was admitted thet they weren't doing it.
That's the Billings solicitor's office, regiond
sliditor's office. And by the way, what was findly
reveded was the fact that very few of the backup
tapesin any of the solicitor's offices were being
retained.

Asamatter of fact, based on the hearing,
or based on the deposition that you took of
Mr. McCdeb, Mr. McCdeb actudly tetified that the
lidtor's office never told him to save his E-mail,
and that's one of the reasons he fdt free to be able
to destroy his E-mail. 1'm not going to characterize
his testimony exactly on that, but he was very dear
a saying the solicitor's office never told him, nor
did the Jugtice Department ever tell him not to do
what he did, and that was within the lagt fev months.

So were deding with a Stuation where,

* if you report thet certain tapes are being

overwritten, whether it'sin Billings or Phoenix or
Albuquerque, and plaintiffs have been saying
repegtedly that the tapes aren't being saved, then
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somebody that is coming forward to meand
sequertidly tdling me on the 12th, 13th, 19th, and
then a couple of months later that there are
problems And | am just suggedting to you, or
guestioning whether or not these reflect a sense of
candor and not the deception that you seem to mask
these as.

MR. GINGOLD: Wdl, we dont think we were
masking anything, Mr. Balaran. We fdt that what was
being masked was what was actudly going onin these
paticular cities. For example, when the satement
was made on April 19th, 2000, by Mr. Finday, that
some backup tapes were not being made in Phoenix, the
fact of the matter isnearly dl, very few backup
tapes were being made in Phoenix. If wemakea
representation that X doesn't exist whenin fact you
know or should be aware that nothing exigts, isthat
candid? Theat's exactly the point the Court made with
regard to the Griles deposition, Mr. Bdaran.

And when a gtatement is made that 12
Albuquerque tapes got logt in the mail, when in fact
Albuquerque was routindy overwriting E-mail, isthat
acandid and forthright statement, isthere materid
information missng from thet?

Now again, it's plaintiffs perspective

BRBNRNEREREEFRRRREBoo~vwonrwn+-

Page 149

the reponseis generdly plaintiffs are wrong, there
isno evidence to thet, and in fact it turned out

that was the case, why isit that a brief satement
that some tapes were mistakenly overwritten, some
tapes were log, plaintiffs do not believeit'sfar

to characterize that as afair and complete
disclosure that's required by counsd under the
judgesrules.

SPECIAL MASTER BALARAN: Let me step back
with you for asecond on this, becausein reading
your mation of March 20th, you seem to meke two
separate points. Thefirgt point istha the
Secretary in her capacity asafiduciary and trustee
ddegate, was responsible for the systemic spoliation
of evidence, and | might, if | mischaracterize this,
| gpologize, but | bdieve you refer to the systemic
degtruction in violation of court order to retrieve
and retain dl information, but this ssemsto be
something that's specificaly directed againgt the
Secretary.

And then you say again, therésno
question the Secretary has destroyed massive amounts
of critica and irreplacegble 11M trust documents by
their pervasive and wholesde destruction.

Thenwe go oninterms of natifying the
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Court. That ssemsto be avery different issue, and
thet's the issue where it has been misrepresented to
the Court asto the date of affairs, okay?

Now, | guess| haveto go, Sncethose are
two discrete issues, | haveto ask you, if in fact
Mr. FAindlay materidly omitted informeation, which
order did he violate, because according to the very
moation that you filed, the only person thet could
have violated thisis the Secretary.

MR. GINGOLD: | thought we addressed that
before, but | will gointo it again.

SPECIAL MASTER BALARAN: Pless

MR. GINGOLD: It isplantiffs postion,
| think it would gppeer to be the Court's position
too, and | would like to reed a gatement from the
Court on Sgptember 17, 2002, in his memorandum and
order, which says, two sets of government attorneys
have been dismissed during the course of this
litigation for conduct involving matters addressed in
two contempt trids held by this Court. Now athird
st of government atorneys has either failed to make
gopropriate inquiries and conduct the reguisite due
diligence or suppressed their knowledge -- and | cut
out some language from the order.

SPECIAL MASTER BALARAN: Butisnt thet a
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interpretation. The difference here isthat's not
what | said. What | was pointing out was the fact
that the Court has inherent -- you made a statement
that it hasto be tied to a specific order. | said

no, it doen't, contempt doen't haveto betiedto a
specific order. Whilethe generd ruleis precisdy
asyou have aticulated, Mr. Bdaran, as| pointed
out, Webb versus Didtrict of Columbiaand other
contempt cases do suggest that the contrary isthe
case.

Now with regard to this particular issue
which is subject to your mandate, thet's a different
metter.

SPECIAL MASTER BALARAN: Let'stak about
thet for alittle. | gpologizeif | waslessthan
dear. My focus hereisredly on this proceeding
and my juridiction over this proceeding. Would you
agree with me that my jurisdiction, and | think this
isaquestion weve brought up severd times before,
but just S0 we can tie this down, my jurisdiction is
limited to what has been given to mein my orders of

* reference of February 1999, August 12th, 1999, and

more recently as expanded by the September 17th, 2002
order.
MR. GINGOLD: No, but for purposes of
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bar, counsd, Rule 11? Aren't there mechanisms
availableif in fact the Court fedsthat counsd has
not been forthright? | meen, why isthis - if
contempt has to be tied to a specific order, I'm just
asking what order did this men violate?

MR. GINGOLD: Wadl, firg of dl, it wes
as| stated earlier, based on Webb versus Didtrict of
Columbiaand awhole series of other contempt cases,
it doesn't have to be tied to a specific order. If
the litigation itsdlf, the actud judicid processis
being undermined based on their conduct, then the
Court has inherent authority.

SPECIAL MASTER BALARAN: Then | think what
you're saying is| have to turn this over to the
Court, because it seemsto me --

MR. GINGOLD: No.

SPECIAL MASTER BALARAN: Let mejud
finish. It s;emsto me, and thisis again with the
issue with Ms. Perlmuiter, thet | beieve my
jurisdiction, asdl specid medters, isvary
narrowly circumscribed under the order of reference
giventome. | dont think | have any authority to
deviate or sray fromit oneinch.

MR. GINGOLD: Wsdl, you know, you can reed
your order as you deem gppropriate, that's your
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argument, | will accept thet.

SPECIAL MASTER BALARAN: Okay. If we
acoept that, would you dso agree with me that the
September 17th, 2002 order specificaly references at
least on one occasion your October mation for
contempt which involves the 30-some odd individuas,
and here we have the March 20th, which isthe
proceeding directly in front of us, correct?

MR. GINGOLD: Absolutely.

SPECIAL MASTER BALARAN: Okay. If that's
the case, and your March 20th order directs our
atention to only six orders, and those orders are
Set out on page 12 and then you sate that dl six
orders are clear and reasonably specific, and in fact
your entire argument that you base thison is based
on the darity of those orders and the fact thet they
aoply directly to these named individuas.

MR. GINGOLD: Yesh.

SPECIAL MASTER BALARAN: Okay. If thet's
30, would you agree with me then that if it can't be
shown that there's no nexus between the conduct
accused of and one of these orders, that asfar asmy
jurisdiction goes, thet this hasto be dismissed just
asfar ssmy juridiction, thet | have no authority,
or can't go ahead and recommend further proceedings?
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MR. GINGOLD: Could you resate the
guestion. Let meask you aquestion. Areyou saying
if in fact thereisno -- asamatter of fact, the
language thet | think Mr. Smith Sated is actudly
it, if thereis no indication thet suffidient
evidence exids, that Mr. Findlay for examplewasin
violation of those orders, if thet isthe question,
the answer is your regponghbility, as| would
undergtand it and as you've ated it is to recommend
that no further contempt proceedingsin this regard
should proceed againg Mr. Findlay, if thet's your
quedtion.

SPECIAL MASTER BALARAN: Tha ismy
quedtion.

MR. GINGOLD: Okay.

SPECIAL MASTER BALARAN: Then | guesswhat
| have to ask you, the conduct thet Mr. Findlay is
accusd of here, and spedificaly, and I'l reed it
from the bill of particulars, the above
representations, which are the ones we have been
spesking of & this moment, the December 21, 1999
report and the five letters beginning April 12th,

2000, ending with June 27th, 2000. Y ou Sate, the
above representations omit any mention of systemic
spoliation and reflect the full extent of Mr.
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violation of the Court order. And without thet, the
documents may have been preserved and they may have
been produced, and we wouldn't be where we are today.

Itisplantiffs postion thet thereis
an dfirmative respongibility on counsd once an
order is entered, whether it's a preservation or it's
aproduction of documents, that accurate informetion
be provided to the Court and asthe Court said
specificdly, to pargphrase the Court, they have to
meke gopropriate inquiries and conduct the requisite
due diligence, and they cannot suppress the truth.
That'sthetype of Stuation that'sexiged inalot
of cases with regard to not just hard copy but
dectronic evidence, and it's the regponghility of
the attorneys to make sure the evidence is preserved.
Asthat cases have Sated generdly, it isthe first
line of responghility to do so.

We are not suggesting, and again | sated,
| thought very dearly, Mr. Findlay to our knowledge,
unlessthereis evidence that is generated to the
contrary, did not ingruct anyone to destroy asingle

* document. To our knowledge, Mr. Findlay didn't

ingtruct anyone nat to produce a single document.
But what we have here are discovery orders, and we
have orders regarding discovery that must be
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1 Findlay'sdiscosures (partid limited hangouts) to 1 implemented. They cannot be enforced if in fact
2 thisCourt. My guedtionto you iscan youtie, 2 materid information is concedled with regard to the
3 asuming thefactsin alight most favorableto you 3 conduct of the parties.
4 inthiscase and assuming these facts are fully true, 4 SPECIAL MASTER BALARAN: But thevery
5 canyou tdl mewhich order thisviolates? 5 heading, your very heading number 2 sates, and |
6 MR. GINGOLD: Yesh. As| mentioned, this 6 quoate, "the conduct of Secretary Norton, her
7 isexactly the same answer | gave with regard to 7 employessand counsd is contemptuous by reason of
8 Mr. Brooks. 8 thar continuing willful destruction of key E-mail
9 SPECIAL MASTER BALARAN: But you said dl 9 and other dectronic trust documents.”
10 of thembefore. You sad every order in this case 10 MR. GINGOLD: That's correct.
11 with Mr. Brooks but -- u SPECIAL MASTER BALARAN: Okay.
12 MR. GINGOLD: No, | did nat. Excuseme. 12 MR. GINGOLD: Andagain, | think itsvery
13 | sad with regard to Mr. Brooks, the specific orders 13  dear that what weve dso sated and identified, it
14 tha were deding with here, with regard to document 14 indudesthe fact thet the Solicitor's office did -
15 presarvation and document production. | dso said, 15 wadl, again, it's plaintiffs understanding that the
16 Mr. Baaran, tha there are many orders, but they are 16 Sdlidtor'sofficedid in fact willfully destroy
17 not part of this proceeding because you correctly 17 documents, systemicaly destroy documents, asin fact
18 daethe nature and scope of this proceeding. My 18 the specid master himsdf hasfound in that regard.
19 pint wasthis, and goparently | was not very dear, 19 SPECIAL MASTER BALARAN: Wdl, | have
20 but my point wasthis If you are misrepresanting 20 Mr. FAndlay right now in front of me so | redly
21 the gtatus of document production and the status of 21 want tofocuson him, if | might.
22 protection, and in fact documents are being 2 But anyway, | interrupted you and |
23  dedroyed, which makes them effectively impossihleto 23 goologize
24 beproduced, it is plaintiffs postion thet those 24 MR. GINGOLD: That'sokay. You asked we
25 migepresentations have facilitated the Secretary's 25 whether or not counsd and | said the answer was yes,
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counsd. You didnt ask me whether it was
Mr. Findlay, because | dreedy said Mr. Findiay in my
opinion did not destroy those documents, and | don't
recdl Mr. Findlay being sated as one of the people
who did, and maybe we made a mistake and did it, but
if youwill point me out, we will grike thet, okay?
But | dont recdl thet'sin there, Mr. Bdaran.

Now, my poirt isalittle different. My
point is, we have a situation where the E-mail
destruction was afocd point of discusson with the
Court, with the specid mester, there were orders
thet were put in place to ensure that this be done.
There are respongibilities to ensure that once orders
are entered, the lawyers must do what is reasonable
and professondly respongible to make sure their
client complies with the orders.

Now, how intheworld isit possble for
any dient to comply with an order if they don't even
know what the document is thet has to be preserved?
Nobody ever told plaintiffs and to my knowledge, no
one ever told the Court or the specid magter,
because they don't even know what the definition was
of the documents were they that they were supposad to
preserve. How do you preserve a document if you
don't know whet it is and it that materid? And
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the inherent authority to preserve the process, to
enaure that it is not further undermined.

In addition, the fraud issue can exist
independent of aviolation of acourt order or
condstent with aviolaion of acourt order. And
you can have aviolation of a court order without
fraud. Those are two separate mattersthat reaeto
this It isplantiffs undersanding, unlike
Mr. Smith's characterization, thet whet the specid
measter was in part ingructed to do was to determine
the culpebility of the individuals based on the
finding generdly by the specid medter that E-mal
has dready been destroyed. It'snot to relitigate
whether E-mail has been improperly destroyed or by
what violation of acourt order.

The question as we understand it goesto
the second question. It's been destroyed, let's
assume that it has been adopted by the Court, and to
the plaintiffs knowledge it haan't been dtered, to
thet extent, what if any culpability does Mr. Findlay
haveinthat regard. If culpability islimited to

" the actud physical destruction, then plaintiffs

would concur thet thereis no culpability. If
culpahility is limited to indtruction to destroy,
plaintiffs would agree.

ERrREREBowom~woorwNe
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did anybody make the inquiries that the Court has
sad repeatedly must be made by counsd? Wha must
be done by counsd? Is counsd alowed to sit
blithdy by with no evidence of cognitive process and
say an order has been entered, don't destroy
documents? | don't know what they are, but don't
destroy them. That is not what the rules of the
Court are.

SPECIAL MASTER BALARAN: If they do 90, is
it contemptuous?

MR. GINGOLD: Wdl, if it undermines the
judicid process if it predudesthe aility to
actudly accomplish what the Court has ordered,
plaintiffs believe it can't be other then
contemptuous.

SPECIAL MASTER BALARAN: Sowha youre
saying, though, isredly that it conditutesa
fraud, not contemptuous, you're redly saying thet if
they st back and as you say, blithdy do nathing,
then that condtitutes afraud of some sort.

MR. GINGOLD: No, thet's not whet | sad.
I've dready stated and again, I'm obvioudy not
being very dear, that if the Court's authority is
undermined, if thejudicid processis undermined,
eg., Webb versus Didrict of Columbia, the Court has
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SPECIAL MASTER BALARAN: Tha Mr. Finday
has no culpability.

MR. GINGOLD: Tha'sright, if in fact
that's the nature and scope of culpaility. It's
plantiffs postion that is not the nature and scope
of culpability. Plantiffs bdieve, asthe Court has
suggested, there are important duties and
responsihilities as officers of the Court, and |
think the specid master has articulated more dlearly
than anybody in the saven years of thislitigation,
and among those regponsibilitiesis to ded candidly
with the Court to ensure that the judicid process
isnt undermined. The biggest problem that's
occurred in this case among the discovery aspect is
the dedtruction of documents that can't be produced
anymore.

Thereis, asthis gpecia mester has found
and identified with extraordinary care and detail,
there has never been any presarvetion of date or
documentation, hard copy or otherwise, and in this
particular case, when the counsd isfully aware of
these problems, or chooses not to become aware, when
it'saduty to ensurethat thislitigation can be
prosecuted and he doesn't do it, and he misrepresents
the status at the sametime, in plaintiffs postion,
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thet's not only unethica behavior thet should be here.
referred to the disciplinary pand, it isadso SPECIAL MASTER BALARAN: I'msorry, | just
contemptuous. need --

BB N R REBvo~vwourwn R~

Let me dso point out, Mr. Baaran, thet
plaintiffs have frequently suggested that matters
should be referred to the disciplinary pand. It's
only been in one incidence that the Court has
actudly doneit. So plaintiffs do not disagree thet
where thereis conduct, if my statements are correct,
thet those attorneys should be referred for further
invegtigation. Thefact of the matter isthe judge
in this case, based on plaintiffs undersanding of
what has occurred in this case, has generaly chosen
the show cause approach as opposed to the
disciplinary referrd gpproach.

SPECIAL MASTER BALARAN: Okay. Please

MR. SMITH: Thank you. | know | dont
have alot of time. Mr. Gingold has suggested were
not here to rditigate the January 27, 2000 order.

We obvioudy were not in the case on an individud
cgpacity. | think Specid Magter Bdaran has made
clear that those orders are not set in $one and
that's one of the reasons were here today.

Mr. Gingold hes suggested that Mr. Findlay
somehow misrepresented the status and facilitated the

BRBRNRBNEENEEREREB0o~wourwNn~

MR. SMITH: But | think thet would go to
your belief interms of the intent, and mative would
probably factor into thet. But here, Spinner, | just
think if youre going to look  this objectively,
these | etters need to be seen for what they were.

They were effortsto tdl you about problems ASAP as
they occurred, nothing more, nothing less. They were
never represented to be a catdog for every problem
thet might exist in backup tapesin the entire

system.

You know, Mr. Gingold has said thet he
doesnt think the attorneys are insurers for ther
cients. But a the same time he suggests thet
somehow we should have, or Spinner and others should
have kept this from hgppening. This may not be
gopropriate, and maybe you've dready ruled the other
way on this but if | get up -- therewould be an
awful lot of people having contempt if that'struein

* an awful lot of cases.

Y ou know, we get a document production
order in, in aGenerd Motors case, and | cdl up the
generd counsd, and it'sa product defect case
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Secretary's overwriting. Let metry asbest | can,
and | am not the most articulate, but | just don't
think that Spinner ever misrepresented. The
statements he made, they're saying well, he could
have said more, but he never sad thet dll, ever,
ever said that al backup tapes had been presarved.
He never ever represented these letters that were
sent to you asacadog of dl problems with backup
tapes.

SPECIAL MASTER BALARAN: May | ask you,
let's assume he did say al. Would thet be
contemptuous of any of the orders thet are set out
here?

MR. SMITH: | think thet if you find thet
the orders cover backup tapes and somebody said dl
were presarved, depending on intent findings, | meen,
| guessthat's Mr. Brookssissue and I'm nat going
to answer that for him. | would submit that it's
certainly acloser cal than what you have here where
Soinner never sad dl.

SPECIAL MASTER BALARAN: But would thet be
avil contempt, would that be crimina contempat,
would thet be congtituting afraud on the Court, what
would thet be?

MR. SMITH: I'm going to get in trouble
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agang GMC trucks Thefirg thing wedo iswetry
to figure out which offices are likdy to have
documents; reasonably likely to have documents
rdlaed to GMC trucks. Am | supposed to say all
right, well, | want you to preserve every document in
aBuick factory. | want you to override the
corporate policy on overwriting backup tapes for the
Buick plant in Hint, Michigen. And he sayswll,
you know, that's Buick, that'snot GMC, and | say
well, we don't know that every single document, that
somewhere somehow some Buick guy hean't talked about
GMC trucks, and you need to override thet process.
And he sayswdll, you know, I'l tdl you whet.
Actudly, we print down every document in the Buick
plant, every E-mall.

Y ou know, | guess maybe -- the way you're
looking a& me, you're not redly buying this, but |
really would suggest to you that on a day-to-day
basis when lawyers are getting discovery requests
rlaed to GMC parts, they are not overriding
in-house counsd's decisions on which plants rlate
or are reasonably likdly to lead to those kinds of
documents. And you know, | think thisgoesto a
Stuation, you know. How much can you rdy on
in-house counsd? Areyou not alowed to rdly on
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them and you mugt affirmatively do it yoursdf?

What if I'm not the leed lawyer inthe
cax=? Wha if | join a case middream after those
decisions had dready been mede. Y ou know, mogt dl
dientsstop dl backup recyding initstracks
whenever acompany isever sued. You know, and even
if they should, isit soimproper and o dear cutin
the law that you're going to hold someone in contempt
for falureto do that? | mean, if you want to
establish that burden, or that standard, you know,
maybe we would dl be better off for it, but | redly
would suggest to you that on a day-to-day besis, |
don' think thet that's the norm.

Let mejust dose by saying this. You
know, Mr. Gingold has done aremarkable job with this
cax. | think heisagifted and tdented lawyer.
Thisis a case that involves some wrongs thet were
doneto Indiansfor ahundred years and spesking
persondly, | frankly agree with some of the things
he'strying to achieve here. And | know he has
clientsto represent, and | know that they have been
wronged, and | wish him luck, frankly, againgt the
government. Sorry, but | do. But I'm here
representing Spinner, and you know, thisis going
ater himin hisindividud capedity, meking
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to retain pertinent documents that may be rdevant to
litigation. Citing Tdecom Internationd Limited
versus AT& T, Kansas Nebraska Naturd Gas versus
Marathon, Donato versus Fitzgibbons, Turner versus
Hudson Trangt Lines and on and onand on. Thisis
not anovel concept were talking about here.

All of uswho've represented dients have
the same concerns, whether it's a the largest banks
in the country or the government, because some of us
have been practiced in dl these arees. Theredlity
isthis If you do not indruct your dient which
particular documentsto preserve, and you do not
oversight that protection, and you are warned by the
Court thet you cannot rely on representations mede by
the dient or by the in-house counsd, thereisa
clear obligation to do more.

And with regard to a persond attack or
invective, thiswas not brought as a persond attack
or invective and we, plaintiffs agree complete with
Mr. Smith in thet regard. Thefact of the metter is
and the record is deer, and Mr. Findlay wasthe

* sacond team brought into this case, based on the fact

with awarning by the Court nat to rely on whet the
client's representations are before you make
representations to the Court.

Page 167 Page 169
1 dlegaionsabout civil and crimind contempt 1 Soit's not good enough in this case.
2 dlegaionsthat his 84-year old mom reeds, hiswife 2 Thisisnot Generd Mators were taking about, which
3 of dmog 25 years reads, his daughter who's a senior 3 isrepresanted by competent counsd and which
4 in high schoal and his son who'sin the ninth grade 4 undergandsits duties becauseit ishdd lisble. We
5 read. 5 arededing with a Situation where the Secretary hes
6 Y ou know, if procesdings are going to move 6 assrted sovereign immunity, has assarted that this
7 forward, | think that you ought to -- and I'm sure 7 Court has no jurisdiction to control what sheis
8 you have, but the Supreme Court has said that our 8 daing, documents have been destroyed as the specid
9 system of judtice jedloudy guards the innocent 9 madter hasfound after avery careful investigation
10 agang hasty, mdicious and unfounded dlegations, 10 sygemicdly, and dl you get are afew letters from
11 whether it comes from government or be prompted by 11 oneof thelead counsd in this case saying acouple
12 partisan passon, pride or enmity. | just don't 12 of documents have been destroyed. Thereisnothing
13 think thet the dlegation that are involved a the 13 that ismore harmful and obstructing to this
14 tabletoday judtify further procesdingsin this 14 litigation and the integrity of the judida process
15 mater. 15 than counsd who aren't doing their job. And whether
16 SPECIAL MASTER BALARAN: Okay, thank you. 16 it'scontemptuous, which plaintiffs bdieveitis or
17 MR. GINGOLD: May | make one last comment? 17 unethicd, which plaintiffs bdieveit is, the Court
18 SPECIAL MASTER BALARAN: Uh-huh, 18 higtoricdly has chosen to go the contempt route and
19 MR. GINGOLD: Were nat trying to make new 19 not the ethica route before the disciplinary pand
20 law here. Weretrying to enforce the law and the 20 of theU.S Didrict Court, which | might add,
21 obligdionsthat have exiged for many, many, many, 21 plantiffswould prefer anyway, becauseit'samuch
2 many years, and a series of cases have said the 22 more effective procedure.
23 fallowing: Once on natice, the obligetion to presarve 23 SPECIAL MASTER BALARAN: Okay. Thank you
24 evidence runsfirg to counsd, who then has a duty 24 very much.
25 toadvise and explain to the dient its obligations 5 MR. FIDELL: I would liketo take afew
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minutes breek. SPECIAL MASTER BALARAN: What do you think
MR. BALARAN: That'sfine the gppropriate sanction is?
(Recess)) MR. FIDELL: Wdl, we are entitled to have
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SPECIAL MASTER BALARAN: Weregoing to
cortinue. Mr. Fddl, you're going to present the
argument for Mr. Smon?
MR. FIDELL: Yes, gr.
SPECIAL MASTER BALARAN: Please proceed.
MR. FIDELL: May it pleesethe Court: I'm
Eugene Fddl, with Fddesman, Tucker, Leifer &
Fddl, represerting James F. Simon. With me across
the table is my colleague Matthew Freedus.
I'm only going to tak for afew minutes.
| would liketo observe thet | greetly admire the
patience that you have demondrated in this
proceeding and will try to contribute to thet by
being brief.
Fird, in going over the pepers, | noticed
atypogrgphicd error in an earlier submisson we
mede. In the proposed order that we submitted in our
oppasition to the motion, the word "here* should be
"hereay”".
SPECIAL MASTER BALARAN: Right.
MR. FIDELL: Therearethreethingsthet |
think | would like to comment on. They aredl

BRBRNRBNEENEEREREB0o~wourwNn~

the plantiffs mations denied in any evert, but |
bdlievethisisan additiond ground for denid,
smply asasanction, and to predude them from
filing other motions for ordersto show cause, and to
deny ther other pending maotions for an order to show
caueasto my dient. That'smy view on the matter,
because frankly, | think the specid mester's views
on this were expressed unmistakably both ordly and
in writing, and the web site spesks for itsdf.
That'sdl | haveto say on the second point.

Thethird point isthet a 1:45 today
Mr. Gingold sad thet fraud and vidlaions of the
court order, quote, are two separate matters. This
is particularly pertinent to my client's case because
the origind basis on which, or the basison which an
order to show cause was sought asto my dlient wasa
contempt, and our response to that demongtrated that
their there was no court order &t the time of the

* only act complained of, which was my dient's

execution of aletter severd days after the
complaint wasfiled.
More recently, the plaintiffs advanced a

Page 171 Page 173
1 obsavaionstha were made by Mr. Gingold. At about 1 different argument in which, reduced to its essence,
2 10:15thismorning he said, we do not bdieve an 2 they contend that Mr. Simon served as, reading from
3 atorney isaninsurer for hisdient. | think 3 page2of ther hill of particulars, has served asa
4 that'sacorrect datement and | think that statement 4 direct link in the chain of command between leed
5 isfathful to hiseffort to obtain an order to show 5 trid counsd and Assgant Attorney Generd Lois
6 causefor Mr. Smon. 6 Schiffer, and he advised and asssted Ms Schiffer in
7 At about 11:20 he sad, plaintiffs do try 7 theconduct of thislitigation, induding the
8 to comply with court orders, and | would liketo in 8 cover-up of the destruction of federd records by the
9 that connection submit and have made a part of the 9 Sdlicitor'soffice. And they condude by saying that
10 record this printout from yesterday's Indian trust 10 heshould behdd in civil contempt for aiding and
11 webste and | will give acopy to counsd for the 11 abeting defendants in perpetrating afraud upon the
12 plantffs and | will give another oneto the court 12 Court and plaintiffs,
13 reporter, and | have afew othersthat | can pass 13 And what I'm hereto say, g, isthat the
14 down. 14 plantiffshavein fact offered no basis whatever for
15 (Exhibit A marked for identification.) 15 thesedlegaions none. Andwe have, | think, done
16 MR. FIDELL: It'sclear thet despite our 16 the gopropriate andysis, we have tried to tease out
17 bed efforts and despite the fact thet we have made 17 any assations if you recdl - I'm not going to
18 no secret of our views on this metter sarting e the 18 redoit here, you don't need it, you have the papers
19 firgt satus conferencethat you held, | wasthe one 19 --wevetried to tease out any assartionsthat you
20 who raisad aconcern about civility. Our effortsin 20 could characterize as assartions of fact, and none of
21 thisregard have been fruitless because even as of 21 them would stand the dightest scrutiny and redly
22 thedose of business yesterday, plaintiffs web site 22 thereisnothing there.
23 continuesto refer to my dient among cthersasa 23 | think those are the observationsthet |
24 contemnor. | object toiit, | think it violates your 24 would like to make, | would like to reserve the rest
25 order, and I've dready made -- 25 of my time and I'm obvioudy available to respond to
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any questionsyou have. thet the word contemnor would not be used. And
SPECIAL MASTER BALARAN: Thank you. thet's notwithstanding as plaintiffs pointed o,
Mr. Gingold. defendants counsd during thetrid, Mr. Nagdl

BB N R REBvo~vwourwn R~

MR. FIDELL: Excuseme, | hed one other
question, and | will address mysdf to you rather
than to opposing counsd, but | would invite the
plaintiffs to withdraw their motions asto my dient.

SPECIAL MASTER BALARAN: Mr. Gingald.

MR. GINGOLD: | will ded with the last
suggestion firgt. As| said with regard to
Mr. Brooks, and | would say the same thing with
regard to Mr. Simon, if in fact the Solicitor's
office misrepresented the atus of the preservation
of the E-mail and the status of the production and
your dient reied on it, then we would not proceed
further in that regard. We have no evidence that
that's the case.

| have said thet before, | have said that
for many, many months, and counsd who have met with
mein my office who represent individudsin this
regard, | have said the same thing to them. So|
would honor your request if you fdt that wasthe
cax | just wanted to assure you of that, and
there's no doubt in my mind that we have sad it

repestedly.

BRBRNRBNEENEEREREB0o~wourwNn~

specificaly referred to contemnors. Flaintiffs have
not usad contemnorsiin briefs thet have been filed
and | haveintentionally not used thet statement
today. I'vereferred to them by name, I've referred
to them as named individuas
And whether or not something is on the web
Ste, that's a different matter because that isnot a
meatter within what the specid master was addressng.
SPECIAL MASTER BALARAN: How about the
word malfeasor?
MR. GINGOLD: | think thet'safair
question, because the United States Court of Appeds
on February 23rd, 2001, expliditly stated and found
that malfeasance has been engaged in by the
defendants in this litigation.
SPECIAL MASTER BALARAN: And I'm not
taking issue with that, but didn't | specificaly say
thet people that are implicated in this particular

* proceeding shdl be referred to by name and title

only, or asanamed individud? Now, dbeit thet the
Court of Appedls or any other court may have found
whet they found, | thought we st out very pecific
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Second, with regard to the first pairt,
whichistheinsurer, | stand by that. You are not
theinsurer. To my knowledge, atorneys are not
insurersfor their dientsand | think if that were
the casg, it would be awfully hard to get mapractice
insurance, 0 I'm not withdrawing that statement.

Thirdly, with regard to the fraud and the
difference between fraud and order to show cause, |
obvioudy wan't very dear. In my opinion you can
have fraud and not an order to show case, and you can
have an order to show cause without fraud, or you
could have afraud and an order to show cause.
They're not mutually exclusive, they can be ssparate
actions. That isexactly one of theissuesthat is
being chdlenged at the United States Court of
Appeds with regard to the September 17th, 2002
contempt decision of this Court with regard to
Secretary Norton and Assistant Secretary McCaleb.
So, | gand by thet aswell.

With regerd to the dvility, it was
plaintiffs understanding, and plaintiffs counsd's
understanding that the specid master required thet
we, | think in oral agreement before the master and
in briefs that are filed with the magter, that
notwithstanding the disagreement with the plaintiffs,
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ingructions. Would you agree with me thet cdling
them malfeasors as oppased to contemnorsisin
violation of thet order?

MR. GINGOLD: No, | would not.

SPECIAL MASTER BALARAN: Would you careto
explan?

MR. GINGOLD: If you can provide mewitha
copy of theingruction, | will reconsder it, but my
recollection of the ingtruction was you did not wart
them to be referred to asindividud contemnors, |
think even as dleged contemnors after that term was
used by the Court subsequently. Asamatter of fact,
| think we referred to aleged contemnorsin aletter
that was subsequently filed with you. And dleged
contemnors was aso referenced by counsd for the
defendantsin this litigation, but we didn't use thet
anymore either.

SPECIAL MASTER BALARAN: Let methenjus
dissbuse you, if | might. In the memorandum dated
November 4, 2002 to counsd, the revises procedures
and schedules for invetigation into plaintiffs
motion for ordersto show cause, | Sate on page 4,
these procesdings will be different, and common
atacks, spurious accusations and inappropriate
tacticswill not betolerated. Named individuas
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will be addressed dther by title and name or asa
named individud. Okay?

MR. GINGOLD: W, plantiffs vigoroudy
disagree with your characterization of what
plaintiffs have filed as sourious atacks.

Paintiffs believe the evidence is quite clear that
they have engaged in conduct which this Court hes
described in the past as contempnetious, and
plaintiffs teke strong exception to your finding thet
what plaintiffs have filed is spurious.

SPECIAL MASTER BALARAN: Infact, you
misunderstood, but the point is that notwithstanding,
I'm simply directing you, as | directed on November
4th, thet if we are going to address anything that's
going to refer to anybody that'simplicated in any of
these proceedings, ether this or the one to follow,
then they be addressed with name and title or asthe
named individud, and thet'sit. I'm not going to
discussit any further.

MR. GINGOLD: W, where during this
proceeding did | refer to them as mafeasors today?
Could you plesse point it out?

SPECIAL MASTER BALARAN: No, you didnt
today.

MR. GINGOLD: Thenwhat are you taking

BRBRNRBNEENEEREREB0o~wourwNn~

Page 180

this proceeding. To the extent that you disagree or
have problems with what plaintiffs said in your
letter, to my knowledge plaintiffs have not filed
papers with that same language in it, without regard
to plaintiffs feding about the propriety of those
ingructions. To our knowledge, you have not
ingtructed plaintiffsto remove any information from
theweb ste. If you hed, it would have been done
reluctantly.

And dsoif infact as| would sugges, if
Mr. Smon's counsel believesthat plaintiffs counsdl
isin contempt or thereisan ethicd violaion here,
we believe that the same standard should be gpplied
to usthat goply to your dient, and you should file
amotion for an order to show cause againg me
persondly, or further, that you make areferrd to
the Disciplinary Pandl of the U.S. Didtrict Court.

MR. FIDELL: May | be heard on that
briefly?

SPECIAL MASTER BALARAN: Plesse

MR. FIDELL: Mr. Specid Mader, thelagt

* thing my dient will do isfurther contribute to the

proliferation of proceedings surrounding this dreedy
overcomplicated matter.
SPECIAL MASTER BALARAN: All right. Let
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about, Mr. Bdaran?

MR. FIDELL: Canl hdp?

SPECIAL MASTER BALARAN: Plesse

MR. FIDELL.: If youturn, sr, to ther
consolidated reply to the opposition, to the bill of
paticulars, that'swhereitis. Andaso, | am
indebted to Ms. Hilmer for reminding me of this in
the footnate to your December 4th, 2002 Ietter, you
obsarve, quote, | will assume for the last time that
my direction concerning the manner in which these
individuas are to be addressed was not clear and
that your referra to them was an oversight.

The only other obsarvation I'd makeis
that my dlient was not aparty to the proceeding in
which the Court of Apped's made whatever comment they
made.

SPECIAL MASTER BALARAN: Okay. Lef'sgo
to something substantive for amoment. | havea
quedtion for you.

MR. GINGOLD: Excuseme Mr. Bdaran,
before we leave this point.

SPECIAL MASTER BALARAN: Go ahead.

MR. GINGOLD: As plaintiffs have pointed
out, we bdieve dvility isimportant, and we bdieve
that we have actudly acted that way with regard to
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me sate, | can't dictate what you do in the rest of
thelitigation, thet'sredlly not my say. | haveno
juridiction over it, you can say what you like,
those proceedings are regulated by other individuds.
| am going to ask again, for thefind time, and
direct you thet anything associated with these
procecdings, the individuas that areimplicated in
these proceedings shdl be referred to ether by name
and title or asanamed individud. Thet'sit.
Therewill be no other colorful adjectivesor no
other waysthey will be described, notwithstanding
the fact that they may have been described as such by
other tribunds or other courts or other individuas
or other monitors or anything dse. Okay?

MR. GINGOLD: And thet'sinduding the
Court itsdlf?

SPECIAL MASTER BALARAN: Induding the
Court itsdf, that's absolutely correct.

Okay. | do have aquestion to ask you
with regard to Mr. Smon. As| understand it, the
accusation leveled againgt Mr. Simon centers around
dlegedly an exchange between himsdf and Mr. Halt;
isthat correct.

MR. GINGOLD: No, itsnaot.

SPECIAL MASTER BALARAN: Then | have thet
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wrong.
MR. GINGOLD: It'snot centered around it;

thet's when it began.

SPECIAL MASTER BALARAN: Okay.

MR. GINGOLD: | think we pointed out thet
Mr. Smon, as Mr. Soneker tedtified under oath, or
confirmed under oath, wasinvolved in this litigation
as adeputy assigtant attorney generd through the
time | guess toward the time towards the end of the
Clinton Adminigration, when he and the other
political gopointees asthey do in the normd course,
left with the change in adminigration, so that was
through the year 2000 or something like that.

SPECIAL MASTER BALARAN: But whet did
Mr. Smon do that implicates him in contempt?

MR. GINGOLD: Wél, in footnote 4 of the
bill of particulars, we pointed out thet the actions
of his subordinates, Mr. Brooks and Mr. Findlay, are
actions that were undertaken under his direction and
control. We do not believe thet lavyers who are
respongble for managing alitigation asthe
assdant, asthe deputy assigtant attorney generd
wasin this particular case, are other than
responsible for the conduct of their subordinates.

SPECIAL MASTER BALARAN: So other then his
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MR. GINGOLD: No, that's not correct. He
was teed up for the initid purpose because he was
the one who literdly represented to plaintiffs
counsd thet the E-mail and dectronic information
would be preserved.

SPECIAL MASTER BALARAN: But that was
prior to any order?

MR. GINGOLD: That'sright, that'swhen he
wasteed up. My guessis, if hewaant involved in
thislitigation, and we know he wasinvalved in the
litigation because we dedt with Mr. Smon in this
litigation, but if he waan't actively involved and he
didn't make a representation to plaintiffs, then we
wouldn't have drawn the condlusion that he was
uparvisng hissubordinates. Theredlity is, when
they destroyed documents like they have beenin this
cax, asthe gpecid magter himsdlf pointed out, and
discovery has not been permitted, as the Court has
pointed out, to the harm of plaintiffs as the Court
noted, then in fact there can be adverse inferences
that are permissible. Can those adverse inferences

* be exduded? The answer is dbsolutely yes.

SPECIAL MASTER BALARAN: But don't you
have a responghility before filing something thet
implicates somebody, dther in an individud or other
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oversght capecity, do you have any indances you can
point to with any particularity or even nat, that
Mr. Simon actualy committed an act that violated a
court order or that somehow impugned the dignity of
the Court, or that upset the proceedings to the point
that it was prejudicid to yoursdves?

MR. GINGOLD: During the periodin
question of the six particular orders; 1 will limit
my response, the answer is, other than the activities
of his subordinates because of our inability to teke
discovery a this point in time and to find out
whether or not there were ingtructions or directions
in that regard, | would concede to you, you're
absolutely right, Mr. Bdaran. Thefact of the
matter isif in fact he was directing this and was
aware of it and was permitting it, it is our position
thet he too would be in violation of the order.

But | will dso advise you because we
haven't stated in here, we do nat have any evidence
of that, and we haven't been permitted to teke
discovery in thet regard.

SPECIAL MASTER BALARAN: Okay. But | will
say that Mr. Simon's name has been teed up for along
time without any such evidence and it has been teed

up only because of, in his supervisory capecity.
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cgpacity, to know the facts upon which you're
premising that?

MR. GINGOLD: Absolutdy, and if wewere
able to take discovery, we would know the facts, Mr.
Badaran, and if in fact the documents weren't
destroyed, we would know the facts. You're
abolutdy right.

SPECIAL MASTER BALARAN: | have no more
questions. If you care to address anything?

MR. FIDELL: Only to renew my request
through you, g, to counsd to withdraw the mation
astomy dient.

SPECIAL MASTER BALARAN: Okay. And -

MR. GINGOLD: As| have dready steted, if
we have an affidavit from Mr. Smon that says he was
mided by or the information was concedled from him,
we would be hgppy to withdraw that.

SPECIAL MASTER BALARAN: Actudly, |
waan't going to ask for an answer, | wasjust going
to ask if you if had any other statement you would
liketo make

MR. GINGOLD: Nathing other than my
ealier arguments, which | would incorporate, nothing
further.

SPECIAL MASTER BALARAN: Okay, thank you
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very much. | gpprecideit.

Would you prefer abresk? Why don't we
teke five minutes

(Recess))

SPECIAL MASTER BALARAN: Weareback on
the record. Argument for Ms. Schiffer.

MR. ROBINSON: Good afternoon, Specid
Magter Bdaran. | am Jeffrey Robinson, with the firm
of Baech, Robinson & Lewis, here on behdf of former
Assgant United States Attorney Lois Schiffer.

Asthe specid magter has set out, our
task here today, there seemsto be redly one
guestion that is rdlevant to Ms. Schiffer in her
persond capecity and that question is whether or not
the plaintiffs have st forth with some particularity
actionswhich Ms. Schiffer did in her persond
cgpacity which could congtitute civil contemgt,
crimina contempt or fraud on the Court.

Thereisasmple answer to that and the
answer isnothing. Thereis nothing in the motions
or the hills of particulars from which one could
conclude thet in her persond cagpacity Ms. Schiffer
did anything that violated any court order, much less
willfully violated any court order, much less
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the way they conducted litigation. 'Y ou've dedlt with
that. Parties can agree or disagree about how you
dedlt with the issue of whether there should be
sanctions for the fact thet certain E-mail was not
preserved, but that issue had been done. We have now
gone padt that. We have gotten to the point where
individud lawyers, some of whom were the trid team,
some of them who were supervisors, some of whom were
in the Office of the Solicitor should be said to have
willfully, intertiondlly violated the orders of this
Court or engaged in some scheme, some fraud designed
to fundamentally undermine what the Court process was
about. And there is Smply nothing there to suggest
that.

And we tdked alittle bit about, some
people have taked about mative and some of those
things. And one can see for amoment from the
perspective thet you've drawn about the question
before you of particularized dlegations why you
might be alittle leery to get into something about
motive. But if you step back you understand why as

* representing an individud lawyer who is before you

here today, that isthe case. Becausethey are
trying to meke you understand that in reviewing whet

condtituted a fraud on the Court. the plaintiffs have said and in reviewing whet the
Page 187 Page 189
1 Thedlegations arefairly 1 plantiffsare asking youtodo, tolaunchinto a
2 graghtforward. The dlegeations are thet asthe 2 process of discovery, of depositions, of document
3 Assgant United States Attorney for the Environment 3 production, againgt people who were doing their jobs
4 and Natura Resources Division, her name gopearson 4 aslawyersin the government, that one should have
5 four briefs which were filed which were deemed to be 5 somesensetha thereisevidence, red factsthere,
6 somehow rdevant to thisdisoute. The dlegations 6 whichwould lead you to conclude thet they hed done
7 further are as discussed with respect to Mr. Smon, 7 something beyond which you have dready heard,
8 who served as her deputy, that in her capacity as 8 because you have addressed the discovery vehicle.
9 Asdgant United States Attorney, she had supervisory 9 There's some talk about the ahility of the
10 authority over thetrid lawvyers who handled this 10 Court in deding with the fraud on the Court or the
11 matter. 11 inherent authority of the Court through contempt to
12 We submit that under any standard thet one 12 address problems and fraud, but again, that's
13 could apply, thet those Smply cannot condtitute a 13  inherent authority when there is no other way of
14 besisfor holding someonein persond contempt. And 14 getting & that conduct, that the Court will not
15 tha'swhat the dandard isand it isimportant. We 15 dlow itdf to St there and be victimized because
16 have spent afar amount of time here today talking 16 therésno rule, therés no regulation, therds no
17 about this, and weve gotten somewhat into the nuance 17 procedure, but the Court sees awrong beforeit.
18 of whodid what and who said whet, and everything, 18 That'snot the Stuation. Therewas arule, there
19 but | think as part of it we might take thistime to 19 wasaprocedure, there was a proceeding, therewas a
20 dep back just alittle bit and sort out what thisis 20 finding, there were sanctions entered, to dedl with
21 about. 21 ay hamtothejudicid process and to the Court out
2 Thisis not about discovery sanctions 22 of the conduct that is at issue here.
23 againg apaty for the menner in whichiit's 23 And aswe know and as plaintiffs counsd
24 conducted litigation. Frankly, it's not even about 24  hes demondgrated, those proceedings, including the
25 discovery sanctions againgt individua lawyers for 25 Rule 37 sanctions, can gpply to individud lawyers as
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individuds. It'snat just something that's set up

for referrd to the Bar, something which | would
uggest isagep beyond, which is dearly not
warranted here. The Court's rdluctanceto do 0 is
well advisad because the Court has power initsown
hands to ded with litigation conduct beforeit in

the context of discovery, which iswhat were talking
about here today.

o, | think that, if you step back and
were saying, isthere evidence here for facts thet
are being st forth before you which would warrant
you launching into that process againgt individud
lavyers.

And | use Ms Schiffer asan example, and
there could be no easier example because there's
nothing, there is absolutdy nothing thet hes been
st forth about her conduct that would leed her to be
held in persond contempt. And | reserve the bdance
of my time. Thank you.

SPECIAL MASTER BALARAN: Thank you.
Mr. Gingold.

MR. GINGOLD: | take exception to counsdl.
The metters have not been cured and the meatters have
not been addressed. Asamatter of fact, asthe
Court has explained, thereis adidinction between

BRBRNRBNEENEEREREB0o~wourwNn~

beneficiaries. If the records are destroyed, the
Court cant doiit.

Asthe specid master knows, there has
been ample testimony in deposition on this case on
experts, one of whom isthe former pecid trustee,
who tegtified thet because of the massive document
destruction and inability to find documents, there
can never be an accounting. Thet'swhet thetrid
that's going to start May 1 is about, and thet's one
of the reasons that the defendants themselves have
proposed an dterndive to an accounting thet has
never been done, because they can't even identify the
number and scope of the trust beneficiaries
themsdves. They can't identify what happened to 40
million acres of land. They can't idertify the
millions of transactions, because documents have been
destroyed.

And among the documents that have been
destroyed are the Solicitor's documents which
otherwise would have been helpful to lead to the
discovery of that exact information.

SPECIAL MASTER BALARAN: What did Ms
Schiffer do?

MR. GINGOLD: Ms Schiffer wasthe
Assgant Attorney Generd for the Environment and

Page 192
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what has been determined by Mr. Baaran with regard
to the E-mail destruction and the matters being
addressed here today. Theformer dedt with the
generd finding that there has been systemic E-mail
destruction, but the Court explicitly noted thet thet
did nat involve contemptuous behavior. At that point
it was afinding of destruction.

And sscondly, it did not identify the
nature and scope of the culpahility of the
individuas who were responsible for it.

In addition, the Court explicitly noted
that the matters related to the contempt are
exdusivdy cut out or removed from what the Court
had done, and | might want to point out thet in fact
there has been no cureand it's not likely to bea
cure. There are documentsthat have been destroyed
that will never be recovered, and when there are
documents that will never be recovered, it directly
affectstheintegrity of thislitigation itsdf.

One of the principa purposss of this
litigation is an accounting of dl funds. Todoan
accounting of dl funds, there must be acomplete
record from which the Court can make an independent
judgment thet the defendants discharged the duty owed
by the United States to individua Indian trust

BRBNRNEREREEFRRRREBoo~vwonrwn+-

Naturd Resources Divison, the divison that wes
litigating the case. She was on every single brief
that was filed with this Court. For the same reasons
| indicated Mr. Simon isresponsible, Ms. Schiffer is
responsible too, but | might take more then that.

Ms. Schiffer was actudly leading the litigation, she
was actively involved in every aspect of this
litigetion, and plaintiffs believe that if we were
entitled to take the discovery, and the documents
hadn't been destroyed with regard to the E-mail, that
would idertify the individuas who were invalved in
the particular decisions, there would be ample
evidence --

SPECIAL MASTER BALARAN: But what facts
did you have & your disposd when you filed this
agang her? | understand your argument about
discovery, and that if you could teke advantage of
it, but when you filed this what facts did you have
a the ready thet you fdt implicated her ina
contemptuous act?

MR. GINGOLD: We probably hed the facts
that were just as strong and powerful asthe facts
that were before Judge Lamberth when he referred
Assgtant Attorney Generd McCadlumto the
Disciplinary Pand of the U.S. Digrict Court for the

Page 193
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actions of his subordinetesin their unethical
behavior.

SPECIAL MASTER BALARAN: Which arewha?
| don't mean to keep interrupting but | want to just
hammer this

MR. GINGOLD: Wéll, goparently over today
| haven't made mysdf dear. To probably the
agtonishment of many people, documents have been
destroyed in this case, and gpparently | haven't made
thet very dear, and that information is somehow
conceded in the record. In addition, to the
surprise of many people, there weren't candid
representations with regard to the status of the
preservation of these documents. And to the surprise
of alot more people, there were even orders thet
were entered in this case that prohibited that type
of activity.

Asl indicated before and | Sated very
dealy, it isplaintiffs pogtion thet when the
conduct of attorneysis such that the orders are
being violated, and they have an affirmative
obligation, egpecidly government lawvyers asthe
specid master himsdlf has pointed out guite dearly,
because of their specid duty aslawyersfor the
United States Government, have the obligation to
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Tressury destruction, she hed an obligation to make
inquiries after the repeated information that was
presented that there were serious questions about the
preservation of documents.

If in fact the specid magter does not
bdlieve that an individud who is directing the
litigation, who has regpongihilities for being candid
to the Court, and who is responsible for ensuring
that her subordinates are acting in accordance with
her duties as an officer of the Court is not
responsible and should not be held responsible, then
obvioudy the gpecid mester can determine that no
further proceedings go forward.

However, this Court explicitly adopted a
different position with regard to the Assgant
Attorney for the Civil Divison with regard to
meatters that were much less conspicuous than this.
This has affected years of litigation. It has
delayed this case so many years we don't know how
many people have died in the interim and aren't
getting their trust assets. That is quiite different

* from making certain misrepresentations that were

cured by the Court asaresult of hisreaction to
what was done by Mr. McCdlum's subordinates.
Neverthdess, the Court explicitly referred Mr.
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inform the Court and have the dbligation as the Court
sad, to make reasonable inquiries.

The fact of the matter is based on the
understending of plaintiffs and if in fact, and we
beieveit will be confirmed in discovery, Ms.
Schiffer wasinvolved in every mgjor decision with
regard to disclosures of this case and the briefs
that were filed with regard to the representations.
Sheisregponsble for what has been filed in this
cae thet this Court specificaly referenced with
harsh terms. | will not describe those terms because
of the admonition | recaived from this spedid
master, but the Court has been very specific about
how he has fdt this litigation has been conducted,
and particularly with respect to the Environment and
Naturad Resources division, of which Ms Schiffer was
running and managing and directing.

And as part of thet very strong language
thet the Court has used, Ms Schiffer wasinvolved in
every jot and tittle of the briefs with regard to
what was being filed, what was being disclosed, what
was being objected to and what was not being
disclosed. And based on plaintiffs understanding,
aswe pointed out in here, and the specid mester's
own findingsin February of 2000 with regard to the

BRBNRNEREREEFRRRREBoo~vwonrwn+-

Page 197

McCallum to the Disciplinary Pand for invedtigation
and any other lawvyers who were responsible to it, and
there was no evidence in the record that Mr. McCalum
engaged in thet activity himsdf.

So if this specid master wantsto teke a
standard and gpply a standard different from the
Court, it's obvioudy the prerogative of the specid
magter. We believe the Court has set the standard.

SPECIAL MASTER BALARAN: Wdl, my question
isthis FHrd of dl, I'm not making a
recommendation to adisciplinary pand. Infact, |
don't even know what the standard is for thet. |
think thet redlly is part of the inherent authority
of the Court, to fed that for whatever reasonsits
orders haven't been followed and fed thejudicia
process has been somehow impeded.

I have amuch more smple problem. |
mean, the order here was to nat only articulate with
gpedifidity, but on anindividud by individud
basis. It wasn't on asignature block basis. It
waan't under the large umbrella of having to, you
know, share office space or cafeteriatables with
somebody. Y ou hed to be part of this, you hed to do
something spedificaly. And specificaly, in order
tofall into the rubric of contempt, you hed to

50 (Pages 194 to 197)

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005




Ora Argument

April 23, 2003

Washington, D.C.

BB N R REBvo~vwourwn R~

Page 198

vioaean order. And dl I'm asking is, do you know
of anything that Ms. Schiffer might have done? And
it'sredly the same question I'm asking thet | asked
about Mr. Simon, do you know of anything that Ms.
Schiffer may have done that may implicate her asa
contemnor, asyou liketo say it?

MR. GINGOLD: | have not used thet term,
Mr. Bdaran.

SPECIAL MASTER BALARAN: No, | just did,
but you know what I'm saying. |sthere anything, do
you know of any contemptuous act thet she did?

MR. GINGOLD: Wéll, esl've said severd
times, and I'll say it again, gpparently I'm not
making mysdf deer a dl, but et me point this
out: The defendants counse made thet same argument
during the contempt trid of Mr. Nage, who made that
same argument with regard to the statement thet the
Secretary in her officid capacity wasn't involved,
or thereis no evidence that the Secretary was
involved in any of this, notwithstanding her position
and her respongibility to make sure certain things
weredone. And the Court responded --

SPECIAL MASTER BALARAN: Thisisher
individud capedity.

MR. GINGOLD: The Court responded, and |
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wigh to reply?

MR. ROBINSON: Thereisno dlegation thet
Ms. Schiffer destroyed any documents. Thereisno
dlegation that Ms. Schiffer made any
misrepresentation to the Court. Thereisasingle
dlegation, which isthet she was the boss, and to
the extent that there is ever a podtion where
someonesindividud capacity can go to ther
officid cgpadity, thisisit. Thereisno
dlegation of an ultravirus act. Thereisno
dlegation, not even red oeculaion that she did
something outside of her role as the Assistant United
States Attorney.

Now, | would argue, but it's not my
purview to argueit here, that thereis not
aufficient evidence to suggest thet in her officid
cgpacity she did anything thet was -

SPECIAL MASTER BALARAN: We dont have
thet issuein front of us.

MR. ROBINSON: Butitisdeer that in her
persond cgpacity, is ho basis for going forward with

* Ms. Schiffer, thereis no particularization, and it

would smply be awagte of resources and adiverson
to continue this proceeding asto her.
SPECIAL MASTER BALARAN: Okay. Thank you
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will pargphraseit because | don't recdl exactly
what it was, criminas don't leave caling cards.
That's how the Court responded. We have asituation,
Mr. Badaran, where massive evidence has been
destroyed. The E-mails, which dearly would have
identified who was involved in which decisons, have
been destroyed. And if they haven't been destroyed,
Mr. Baaran, they haven't been produced either, under
aprivilegelog or in any other cgpadity, and they
were ordered to be produced by the speciad mester
himsdf.

So, we have years of documentsthet are
missing and it is congpicuous, asthe Court pointed
out, that it is convenient whenever the defendants
need a document that they haven't produced, that it
turns up when they nead it to exculpate them.
Plaintiffswere put in a position as aresult of
massive spoliation, as areault of representations
that were made to the Court that documents were being
preserved when they were nat, with litigetion that
was directed by Ms. Schiffer hersdf, and if that
isn't good enough for the specid magter, we
understand, because you have made it very dear, but
plaintiffs of course respectfully disagree.

SPECIAL MASTER BALARAN: Okay. Do you
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al very much.
(Whereupon, the hearing to heer ord
arguments adjourned a 2:52 p.m.)
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

______________ ¥
ELQUISE PEPION COBELL, H
et al., ¢ Case No.

Plaintiffs, ¢ 1:96CV01285

v. :  {Judge Lamberth)

GALE NORTON, Secretary of :
the Interior, et al., :

Defendants. s
______________ X

Washington, D.C.
Friday, April 25, 2003
CONTINUATION OF ORAL ARGUMENTS

concerning Named Individuals' Motions to Dismiss
Plaintiffs' Bills of Particulars related to
Plaintiffs' March 20, 2002 Motion for Order to Show
Cause Why Interior Alleged Contemnors and their
Counsel Should Not be Held in Contempt for Déstroying
E-Mail, taken before Special Master Alan Balaran, at
the office of DFI International, 1717 Pennsylvania
Avenue, N.W., Washington, D.C., at 1:00 p.m.,
Friday, April 25, 2003, and the proceedings being
taken down by Stenotype by Paul A. GASPAROTTI, and

transcribed under his direction.

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



Oral Argument April 25, 2003
Washington, DC
Page 203 Page 205
1 APPEARANCES: 1 PROCEEDINGS
2 2 SPECIAL MASTER BALARAN: Good
3 On behalf of the Plaintiffs: 3 afternoon. My name is Alan Balaran, Iwas
4 DENNIS GINGOLD, ESQ. 4 appointed in February 1999 by the Honorable Roy C.
5 1275 Pennsylvania Avenue, N.W. 5 Lamberth to serve in the position of special
6 9th Floor 6 master in the case captioned Cobell v. Norton,
7 Washington, D.C. 20004 7 96-1285. The proceedings in front of us are bills
8 202-661-6380 8 of particulars for named individuals in support of
9 On behalf of the Defendants: 9 plaintiffs' motion for order to show cause why
10 TRACY HILMER, ESQ. 10  Imterior defendants and their counsel should not
11 Civil Division 11 be held in civil and criminal contempt for
12 United States Department of Justice 12 destroying e-mail.
13 1100 L Street, NN'W. 13 We heard argument on the 23rd from
i4 Washington, B.C. 20005 i4  several people and today we will be hearing
15 202-307-0474 15  arguments on behalf of Miss Blackwell and
16 On behalf of Department of the Interior 16 Mr. Cohen. Miss Berman, I believe you are going
17 Attorney Edith Blackwell, in her personal | 17 to be representing Miss Blackwell's interests, so
18 capacity: 18 please identify yourself for the court reporter.
19 AMY BERMAN JACKSON, ESQ. 19 MS. BERMAN JACKSON: My name is Amy
20 Trout & Richards, PLLC 20 Berman Jackson. Irepresent Hdith Blackwell,
21 1100 Connecticut Averme, N.W, 21 At the outset, I wanted 10 raise a few
22 Suite 730 22  preliminary matters. First, Miss Blackwell and
23 Washington, D.C. 20036 23 Mr. Cohen had moved to stay this hearing pending
24 202-463-1922 24 the outcome of the petition for writ of mandamus
25 25 in the Court of Appeals. No opposition has been
Page 204 Page 206
1 APPEARANCES (Continued): 1 filed to my knowledge and 1 don't believe it has
2 2  Dbeen ruled upon on the record at this point, so I
3 On behalf of former Department of the 3 wanted to raise that before we began. I dont
4 Interior Assistant Solicitor Edward Cohen, 4 want to argue it, I just -
5 in his personal capacity: 5 SPECIAL MASTER BALARAN: Let me address
6 ROBERT D. LUSKIN, ESQ, 6 that if I may. [ have your argument and I
7 Patton Boggs, LLP 7 recognize that it's unopposed in the sense that
8 2550 M Street, N.W, 8 there's been nothing filed. It's my position that
9 Washington, D.C. 200637-1350 9 I'm going to hear argument just simply to put
10 202-457-6000 10 closure on all the arguments, and we can decide
i1 11 later whether or not it would be appropriate to
12 12 stay the proceeding in its entirety.
13 13 MS, BERMAN JACKSON: We are here on
14 14  plaintiffs' motion for order {0 show cause. We do
15 15 not believe we are here on our motion to dismiss.
16 16 'We believe the rules call for oppositions to
17 17 motions, not motions to dismiss motions, and
i8 18 therefore we believe the standards that have been
19 18 cited applicable to the considerations of
20 20 plaintiffs' allegations in the complaint would be
i 21 irrelevant fo these proceedings.
27 22 We've alse in our papers disputed the
23 23 notion that discovery wounld be available or
24 24  appropriate in sepport of a motion for order to
25 25 show cause, particularly one seeking criminal
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1 sapctions. So, if at the conclusion of all these 1 number of times, what order did this individual
2 proceedings you conclude that there are cerfain 2 violate, and in many occasions the answer by the
3 individuals for whom there should be further 3 plaintiffs was well, you don't need an order;
4 proceedings, we would want fo argue at that time 4 contempt can also issue based on the Court's
5 asio whether discovery would be appropriate. 5 inherent powers, and they cite the Webb case.
6 Additionally, I want to say with 6 And while we don't disagree that there
7 respect to the standard, I don't want to argue 7 are situations under which the Court can reach for
8 that at length, something that's been argued a 8 its inherent powers, in our brief we cited the
9 pood bit on Wednesday, but we do agree with the 9 Chambers case, and I believe Mr. Robinson alluded
10  position taken by Bill Briggs on behalf of Phil 10  to this principle on Wednesday, which is, you only
11 Brooks, that the plaintiffs have to produce some 11 reach for the inherent powers if there is no rule
12 evidence, that's | believe the language that Judge 12  that's going to get you there. And here, not only
13 Lamberth used. The Ri Ra case he cited goes all 13 was there a rule available, there was a rule
14 the way 1o saying clear and convincing evidence, 14 applied. This Court has addressed this particular
15 but enough evidence that if it was unopposed, the 15 discovery dispute under Rule 37.
16 Court could then find all the necessary elements i6 SPECIAL MASTER BALARAN: Do you believe
17 of contempt by clear and convincing evidence. 17 aspecial master has the right to reach into the
18 SPECIAL MASTER BALARAN: Do you believe 18 quiver and pull out inherent authority, or do you
19 that’s embedded already in the standard that's 19 believe the special master's authority is
20 been asked by sufficient particularity, the bills 20 circumscribed by the particulars laid out in the
21 of particulars, et cetera? 21 order of reference?
22 MS. BERMAN JACKSON: Neo. Obviously if 22 MS. BERMAN JACKSON: Well, | think even
23 they're acting for contempt as to a person, these 23  the plaintiff conceded on Wednesday at one point
24  at investigations have to be particularized, but 24 that you were right, if it wasn't a violation of
25 in addition, they have to not only particularize 25 those six orders, that that was the end of these
Page 208 Page 210
1 this person did X, but it has to be the elements 1 proceedings. We accept that, particularly in this
2 of contempt for each person. There has to be 2 instance where Rule 37 has already been applied.
3 enough so that it would make sense for then the 3 Idon't think this is an inherent powers
4 order to show cause to issue and the person to be 4  situation.
5 called upon to argue to the Court that it should 5 The other reason we think there has to
6 exercise ifs discretion not to hold them in 6 be an order grows out of the question that you
7 contempt, but if they don't have enough to trigger 7 have to answer, which is, what kind of contempt
8 the proceedings, we don't think we should have to 8 are they seeking. There's only two instances
9 go further. 9  where you could bave civil contempt. Omne is
10 And here we don't think that you are 10 coercive, the keys to the jail cell kind of
11 even going to be in a situation where you have to 11 contempt. And clearly they're not seeking that
12 resolve the question of what that quantem of some i2  here. They allege in their bill of particulars
13  evidence is, because we believe the plaintiffs 13 that Miss Blackwell stopped working on the Cobell
14 have not particularized their allegations with 14 litigation matter in September 2001. There is
15 respect to Miss Blackwell, and certainly, they 15 nothing that they are asking the Court to force
16 have not particularized the allegations against 16 herto do.
17  here in ber personal capacity. We have read the 17 And we believe that they couldn't,
18 pleading and reread the pleadings, and we feel 18 because she's not responsible for the policy or
19  that they simply have not cited an act or omission 19  even the legal decisions made by the Department of
20 that was done in anything other than her official 20 The Interior. She's a career lawyer, she is not
21 capacity. 21 the Solicitor, she's not a political appointee.
22 With respect to setiing out the 22 Furthermore, we believe the
23  elements of contempt, we agree with the position 23 compensatory contempt isn't available here because
24  that we believe you established on Wednesday, that | 24  if you assume that plaintiffs have been harmed in
25 there needs to be an order. You have asked a 25 some financial way by incurring legal fees to
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1 pursue the e-mail that they felt they were 1 conterpt. It's missing,
2 entitled to, the backup tapes, that was ordered o 2 SPECIAL MASTER BALARAN: Would Miss
3  be provided to them, so they have been 3 Blackwell, is there a situation you can conceive
4 compensated. And we have also briefed the notion 4 of where Miss Blackwell would be the guarantor, if
5 of whether compensation could be ordered because 5 you will, of the actions of her client?
6 of immunity, and I'm not going to argue it, I've G MS. BERMAN JACKSON: I certainly do
7 briefed it at least 27 times. 7 not. She is also a lawyer, number one, and she is
8 If you look at the bill of particulars, 8 afootsoidier. She is the career government
9 all the events listed predate your July 2001 9  employee, she is not the Secretary, she isnot a
10 order. They're talking about that universe of 10 political appointee. She was not the Solicitor.
11 facts. Clearly this is an action seeking to 11 Her job was to get these orders, get these
12 punish someone, lots of people, for past alleged 12 requests for production, try to figure out what
13 misdeeds. We have cited cases in our pleadings to 13 they meant, and give her client her advice as to
14 say that civil contempt does not exist to punish a 14 what it should do. She did not get to make the
15 contemnor or {o vindicate the court's integrity, 15 decision as to what should be dome.
16 That's criminal contempt. And criminal contempt 16 SPECIAL MASTER BALARAN: If she were a
17 as set out in 18 USC Section 401, which they cite 17 decision maker, would there be a different
18 in their bill of particulars, requires an order. 18 argument you would be giving me? If she were the
19 You can't get around the need for an order. 19 Solicitor for example, if she were a person in a
20 Which brings us back fo the question 20 position of authority, would you believe that
21  that you've asked, I think in each hearing, what 21 would change this argument at all?
22 order did this person violate? What specific 22 MS. BERMAN JACKSON: [think if you
23 actions or omissions of that person viclated the 23  have the counsel or the decision maker in an
24 order? We submit that since they did not answer 24 agency deliberately violating a clear and specific
25 those questions specifically as to Edith Blackwell 25 order, then I guess you could have a contempt
Page 212 Page 214
1 in their bill of pariiculars, you should recommend 1 conversation, but to tell you the truth, given
2 to the Court that there should be no motion for 2 Edith's position and the fact that I have only
3 oxder to show cause, deny their motion. Or as you 3 represented her since the beginning of this
4 put it Wednesday, since they didn't answer those 4 litigation, I haven't researched or thought about
5 questions, there's no soap box on which discovery 5 the answers to that question.
6  can rest, there is no foundation to go forward. 6 SPECIAL MASTER BALARAN: Okay.
7 The task today, I think, is to look at 7 MS. BERMAN JACKSON: Youdid ask a
8 the one pleading that was designed to specifically 8 question on Wednesday, well, what if I construed
9 address Miss Blackwell and to see, does it set out 9 the November Sth order to include backup tape
10 the elements of contempt. It references only one 10 copies of the e-mail? Would the failure to
11 of the six orders, the November 9th, 1998 order. 11 preserve them then be contemptuous? And I would
12 The bill of particulars was supposed to put us on 12 like to answer that question. I liked Miss
13 notice, what are we going to defend against, and 13 Hilmer's answer but I'd like to answer it to, and
14 that's what they gave us to look at. And that 14 I think the answer is found in your use of the
15 order as you know, denied a motion for protective 15  word construe, It seems to me that if you have to
16 order, directed the defendants o produce the 16 construe an order to determine if it covers
17 documents responsible to the third request for 17 particular conduct, or if you have to look as you
18 produciion. Nowhere in the 50-some pages labeled 18 said, under the umbrela of the order as opposed
19  bill of particulars against Edith Blackwell is 19 to its plain terms, then it's not clear and
20  there any allegation, much less any evidence, that 20 specific and it's not an order that could support
21 Edith Blackwell read that order and said I'm not 21 the extraordinary remedy of contempt.
22  going to do it. Nowhere in the bill of 22 We believe that your own opinion, on
23 particoiars is there any allegation or any 23 page 13 you recognize that it was merely a sommary
24 evidence that Edith Blackwell read that order and 24 order, and of s0, it wasn't inappropriate for the
25  said to anybody else, don't do it. That's 25 Department to go ahead and request clarification,
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1 given the summary nature of the order, 1 Department as records, not produced in other
2 Moreover, if we're looking at 2 litigation, and not particularly searchable or
3 essentially criminal contempt here, mere 3 accessible or usable.
4 noncompliance wouldn't be enough, you would also 4 SPECIAL MASTER BALARAN: But the
5 o bave the willfulness. So my answer is no, [ 5 Department never challenged the scope of the
6 don't think if you construed it that way, it would 6 definition in the first request for production
7 be enough. 7 that included these tapes. And even accepting
8 T also don't think that it should be 8 vour argument that it may have been an onerous
9 construed now to call for the preservation of 9 burden on a govemment employee to bath print, and
10 backup tapes, because I don't believe anyone 10 on the government itself to maintain afl the
11 construed if that way ai the thne. The order 11 warious media on which the various information is
12 called for documents responsive to the third 12 retained, there has never been a challenge to that
i3 request to be produced. Documents, yes, havebeen | 13 atall.
14 defined to include information stored on 14 MS. BERMAN JACKSON: Well, immediately
15 computers. What is that? It could be a brief or 15 after the November order, they came back and said,
16 memorandum that you just haven't printed out, or 16 well, we told you we have these backup tapes, now
17 you didn't print out and store, so it includes 17 what do you want us to do about them. So, I think
18 general documents, but it also includes electronic 18 they did ask, Idon't think initialty -- I think
19 messages, e-mails, We know that, we don't dispute 19 initially when you're talking about the broader
20 that. 20 definition of documents, when it included e-mail,
21 So in November 1998, when you get a 21 Ithink they thought they were producing e-mail.
22 request to produce e-mail that's responsive to 22 SoIdon't think until this came along, which was
23  this request, and as you know, it wasn't all 23 the first time they asked for Solicitor's office
24  e-mail, it was just e-mail responsive fo that 24 e-mail, and they knew it was sitting around on the
25 very -- I mean, the request was tailored to very 25 tape - it never -- nothing had ever been sitting
Page 216 Pape 218
1 particular kinds of information. The question 1 around on the tape media before, it was regularly
2 this poses is what is the media in which you have 2 overwritten -- they said we need to tell the Court
3 o produce these electronic messages that exist 3 about this. They didn't say, let's just hide it
4 ouly electronically. Well, the Department already 4 in the back room.
5 had in place a procedure whereby they were 5 SPECIAL MASTER BALARAN: Wasn't there
6 required to print them out daily and save them, 6 awareness because of the incident with Miss Bruce,
7 That is what the Department considered to be a 7 that the information was retained and in fact in
8 record. 8 response to specific instructions to retain it
9 And I would point out, because [ don't 9  because it was going to be used for archival
10  think anybody bas really mentioned it here, whata | 10 purposes, that there was information embedded on
11 burden it is to print out all your e-mails every 11 it? I mean, there must have been some awareness
12 day and save them. If any of us had to do 1, 12 of some sort that there was --
13 it's extraordinary. And not only do they do it, 13 MS. BERMAN JACKSON: I think the
14  the point is, Blackwell is the one who's had to 14 awareness evolved, but I think, and I also feel
15 tell people to do it and Hsten to their 15 that these are questions to ask the defendant and
16 complaints about having to do it. Buf we submit, 16 not a nonparty individual. Ifeel that Miss
17 given the fact that that was the media that they 17 Blackwell has often been called upon to be the
18 had available, fo preserve these messages that 18 face of the Department and I don't quite know how
19 exist nowhere other than electronically, that it 19 she got in that position. She isn't the
20 was not unreasonable and surely not contemptuous | 20 Department, she isn't a defendant.
21 for the Department of the Interior to believe that 21 Bat, I think the point is, when they
22  the best way to produce the material was the way 22 were confronted with a situation in which it could
23 in which it was retained, and not to go on and 23 conceivably be discoverabie, they told the Coust
24 also produce duplicative backup tape media which | 24 they had it. And I think even if you conclude
25 wasn't regularly maintained, not viewed by the 25 nope, if you read that November 9th order, it's
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1 clear to me, backup tapes are embraced in the 1 But even if you want to get out of the
2 order, I see it, and that was a direct 2 order department and you say that's just generally
3 contravention to their discovery obligation, 3 fraudulent, which I don't think is alleged in her
4  that's been sanctioned. And even if you conclude 4  bill of particuiars -- I don't know, maybe I'm a
5 there was just an unreasonable interpretation that 5 stickler about things like this because I used to
6 was directly in contravention to discovery orders 6 be a prosecutor, but if you're going to charge
7 so much that it's contemptuous, I would say to you 7 somebody with fraud because they did not say
8 that there's no allegation in the bill of 8 something, or failed to review something, you must
9 particulars that Edith Blackwell had the power or 9  also allege that they knew it. There has to be
10 the authority to make a decision as to how the 10 proof that she knew and concealed, for the
11 Department of the Interior was going to comply 11 concealment to be fravdulent. It hasn't been
12 with this discovery request. 12 shown, and it hasn't even been alleged.
13 And it's true that later you siudied 13 The second contemptuous act that they
14 the issue, you had experts inform you as fo the 14 describe in the bill of particulars, and this sort
15 very particular differences between the backup 15 of supports my contention that they're saying she
16 tapes and printed e-mail, and they were real 16 didn't know about the overwriting, they say she
17 enough for you to call them discoverable, but § 17 was supposed to prepare a privilege log. If she
18  would submit they're not real enough for the 18 had done i, she would have found out that these
19 category, you know, the catalog of horribles that 19 tapes had been overwriiten and then she would have
20 have been claimed befell for their destruction. 20 been able to disclose it. Well, I don't think
21 Aad we weren't a party to the July proceedings, 21  could bave known will even rise to the level of
22 and I don't think we're bound by it. We're not 22 negligence, but could have known certainly, or
23 challenging it here. 23 even negligence won't get you to contempt.
24 The point is, I think it's fair to say 24 But more importantly, as we pointed out
25 that the duty to preserve those tapes was not self 25  in our opposition, the allegation is false. A
Page 220 _ Page 222
1 evident from the November order alone, and I think 1 prvilege log was filed with respect to the third,
2 that's your critical question for contempt. Since 2 as wel as many other requests for production.
3 they pointed to that order and that's the only one 3 Finally, on this one I feel constrained
4 they pointed to, I don't believe they have an 4 toread. They suggest that she should be held in
5 order, and if there's not order, I think that's 3 contempt and they say there is no evidence
6 the end of it. 6 whatsoever that counters her, in italics, apparent
7 I we have to go further, then I would 7 role in ordering the overwrting. This is where 1
8 say that their motion fails not only for lack of 8§ think you have to ask the question that you asked
9 an order but for the lack of allegations of acts 9 on Wednesday which is, went, don't you have some
10  or omissions in violation of the order. Tt's a 10 responsibility before you level an accusation
11 long bill of particulars, I'm not going to go 11 against somebody, to have a fact to back it up?
12 through it paragraph by paragraph. We did in our 12 And of course you do, and you know that there is a
13 opposition, we identified which paragraphs don't 13 civil rule that addresses that specifically.
14 even mention her. But I think when you boil it 14 The plaintiffs knew that it was
15 down, and I could be wrong because I found it 15 Mr. Cohen who authored that regrettable memorandum
16 difficult to boil it down, but when 1 boiled it 16 to branches telling them you can stop now, They
17 down, I saw only a few allegations. 17 know that her name was not on it, she did not
18 The first was that she failed to 18 author it, she did not receive it. They did not
19 disclose to the Court and to you the fact that the 1% ccorbeeit to her. They know that at the
20 overwriting of these backup tapes had not ceased. 20 meeting shortly after your order, when Glen
21 They point out that she was of counsel on some 21 Schumacher revealed that he had not been saving
22 pleadings, that she actually went to court 22 the tapes anymore, that there was shock all arpund
23 sometimes, and she didn't disclose it. So that 23 the table, even on the part of Mr, Cohen.
24 leads us obviously to the first issue, what order 24 And I submit that if the best they can
25 did that failere violate? 25 dois to then turn around and say well, she hasn't
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1 denied that she was involved, that first of all, 1 that in 54 paragraphs, Mr. Balaran. If you'd like
2 that tuins the burden of proof ou its head. And 2 me o read them, I will.
3 second of all, if that's the level of fairness and 3 SPECIAL MASTER BALARAN: No, Idon'.
4 truthfulness we're going to be having in these 4 MR. GINGOLD: Because I will. There
5 proceedings, these proceedings must end. The 5 are 54 paragraphs here and I can go through them
6 elements of contempt are not alleged, and I would 6 in detail.
7  Hke to reserve the rest of my time for rebuttal. 7 SPECIAL MASTER BALARAN: No, that's
8 SPECIAL MASTER BALARAN: Thank vou, 8 fine.
9  Mr. Gingold. 9 MR. GINGOLD: There are 54 paragraphs
10 MR. GINGOLD: A couple of points to 10  in addition to a factual appendix, which is quite
11 start out. 11 significant, and I think at one time Miss Berman
12 1 did not concede that contempt 12 actually characterized this as too much that was
13 wouldn't lie. What I think I said during the 13 submitted. How you want to evaluate the evidence
14 course of your questioning, Mr. Balaran, was if in 14 i the first instance is clearly your prerogative,
15 fact you are right with regard to the constraints 15 Mr. Balaran, and whether or not parties agree,
16 of the order, your conclusion would be correct, 16  will actually be taken accordingly.
17  but plaintiffs disagree with your understanding of 17 The fact of the matter is we believe
18 the facts and the law. So, I do not consider that 18 thatin 54 paragraphs we have detailed the
19 aconcession, and plaintiffs restate that we do 19 responsibilities and the conduct and the actions
20 not agree with your statement of the law or the 20 of Miss Blackwell that we believe are
21 constraints, especially in light of the Court's 21 confemptuous.
22 order that was entered and associated with this 22 It's imporiant to note as well that
23  particular September 17th order of reference that 23 notwithstanding representations from counsel on
24 eliminated all constraints with regard to 24 Wednesday, it appears that most contempt
25 plaintiffs' discovery. And ] know that has been 25  proceedings occur for viclations of discovery
Page 224 Page 226
1 ignored in this case, we have deals with it 1 orders, not for bribing judges. So to the extent
2 briefly, or maybe too much in the previous oral 2 we're dealing with a violation of discovery order
3 arguments, so my statements will suffice at that 3 here, this is in keeping with virtually every
4 point in time. 4  circuit case that we have seen dealing with
5 We believe this is a very serious case. 5 discovery.
6  As amatter of fact, we believe if's the most 6 I also point out, document destruction
7 serious indication of attorney and party 7 and document production are associated directly
8 misconduct that I have seen in about 29 years of 8 with Rule 37 and orders that are related to
9 practicing law. The Justice Department itself 9 discovery, and the courts ~ as a matter of fact,
10 recently decided to prosecute an investment 10 not only the courts, but I believe the government
11 banker, the head of the Credit Suisse Bank 11  #tself has also referenced certain cases which
12 investment division, principatly based on what was 12 deal with these type of issues. One of these
13 characterized in the press as a ten-second e-mail, 13 cases is In Re: Edgar at 93 F.3d 256, and it deals
i4  which indicated some evidence of his involvernent 14  with a situation where there was contempt and
15 in covering up some criminal behavior, what they 15 there was a failure to turn over what was to my
16 characterize as criminal behavior, which was the 16 understanding tape recording evidence. During the
17 failure to make accurate financial disclosures. 17  delivery process, privilege was asserted that was
18 We're not suggesting that the government has to 18 rejected, and the attorney was held in contempt
19 make financial disclosures on a regular basis that 19 for that. And on appeal the challenge was
20 are accurate, because if doesn't do that. That's 20 basically that because of the absence of evidence,
21 not the purpose of this case, however. Thisisa 21 indeed because of the absence of whatever evidence
22 trust case. 22 was reflected on this tape, that that would not be
23 SPECIAL MASTER BALARAN: Whatdid Miss | 23 sufficient to draw any inference with regard to
24  Blackwell do vis-a-vis the e-mai} backup tapes? 24  the particular substantive issues involved in the
25 MR. GINGOLD: I think we have stated 25 contempt citation. The Court, however, came to a
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1 somewhat different conclusion. 1 stipulation of breaches that were made by the
2 And with regard to that particular 2 parties, and that means 11 of which with regard to
3 issue, and this is again with regard io privilege, 3 breaches of trust, that the fundamental duty is to
4  but plaintiffs believe the failure to produce 4 provide an accounting, and in order to do that,
5 evidence is akin to the destruction of evidence, 5 there must be accurate records and complete
6 because it's never produced. If there's an 6 records, and that to fail to do so itselfis a
7 obligation to produce evidence under a docement 7 breach of trust in violation of several things,
8 production order, i is supposed to be produced, 8 which we don't need to go into here.
9 it's not supposed io be destroyed, becanse the 9 The fact of the matter is, the document
10 destruction itself violates the Court order. 10  production orders and the discovery requests, and
11 But the Court in Edgar made the 11 the debates with regard to the type of documents
12 following statement. To invoke a privilege is 12 that exist, and that explicitly included
i3 therefor to confess that the discussions covered 13 electronic documents because as we briefly
14 the substance of potential testimony and the 14  discussed on Wednesday, electronic media is not
15 conduct of the litigation. And if this is not so 15 new. Those of us who have been involved in the
16 in fact, it is nonetheless what we must assume, 16 practice of law for a long time, and indeed the
17 because no evidence in the record undermines the 17 Federal Rules of Evidence in a commentary i 1970
18 inferences naturally to be drawn from the outline 18 point out that the electronic issues were
19 from the September 7 meeting, 19 important in 1970, and they are important today.
20 The Court itself has stated in the 20 The reality is this. We had specific
21 context of the September 17th, 2002 contempt 21 discussions, as a matter of fact before the
22 citation or contempt decision, whereby Secretary 22 special master, with counsel for the Department of
23 Norton and former Assistant Secretary McCaleb were | 23  Interior, both in-house counsel and the Department
24  held to have been engaged in contemnpt, and found 24 of Iustice, dealing with precisely what type of
25 that four counts of fraud and one count of 25 documents we were talking about. And in every
Page 228 Page 230
1 [litigation misconduct had occurred. 1 single meeting, there was no question about it.
2 SPECIAL MASTER BALARAN: May I ask 2 In every single request that we made, we cited to
3 you-- go ahead, I'm sorry. 3 the definition of documents. From the beginning
4 MR. GINGOLD: The Court also stated in 4 of this litigation, we pointed out to the
5 anexchange with Mark Nagel, chief of civil 5 principal counsel for both the Department of the
6 division at the U.S, Attorney's office, who argued 6 Interior and Department of Treasury, and that is
7 about both intent and the need for intent in 7 the government counsel, that we meant to include
8 fraud, that the Court was permitted to draw 8 electronic evidence. And it was confirmed what we
9 whatever reasonable inferences it would draw from 9 were going to do.
10 the evidence in the case. And again, this is in 10 Was there knowledge and should have
11 the context of this case, where the document 11 been knowledge, and is there plausible deniability
12 production from November 27th, 1996 has never been 12 that there was none? In our opinion, this is an
13 compteted, where documents have been destroyed not 13 extraordinary record. We're not talking about
14  only at the Interior Department and the Treasury 14 Sarbanes-Oxley, which deals with these issues of
15 Department, but in the field offices and in their 15 specificity because of the problems associated
16 agents as well, and that includes 37 of the 39 16 with Enron, with Arthur Andersen and the others.
17 Federal Reserve banks and branches. Indeed, the 17 There is no lawyer who has represented major
18 special trustee stated that in his testimony, the 18 clients in financial matters, and we're dealing
19 first special trustee, that most of the documents 19  with a financial trust matter, we're dealing with
20 in this case that are relevant to this case have 20 trust counsel, we're dealing with evidence in
21 been destroyed. 21 e-mail that has always been considersd to be
22 What the Court of Appeals stated on 22 likely to lead to the discovery of additional
23 February 23rd, 2001 was the focus of this 23  information. And as the master iimself pointed
24 proceeding, this litigation as a result of the 24  out in his decision, the destruction of this
25 breaches that were found by the Courtin a 25 e-mail has resulted in potentially irreparable
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1 harm because of the consequence of not having 1 subject of it. Miss Perlmutter didn't implicate
2 access to that, 2 Miss Blackwell, she was not only not the subject
3 SPECIAL MASTER BALARAN: Let me stop 3 of it, ] believe Miss Blackwell actually replaced
4 you for a second. 4  Miss Perlmutter when Miss Perimautter left.
5 MR. GINGOLD: Okay. 5 We have had substantial evidence in
6 SPECIAL MASTER BALARAN: By the very 6 this case and declarations from Mz, Schumacher,
7 terms of your motion on March 20th, you state, the 7 who talked about exactly what was going on and
& special master's opinion and recommendation for 8 when, We are talking about --
9 sanctions contained findings that are material 9 SPECIAL MASTER BALARAN: But you level
10 this to this motion. However, by its terms the 10 the charge specifically at Miss Blackwell.
11 master’s investigation focused on one particular 11 MR. GINGOLD: That's exactly right, Mr.
12  issue, whether defendants may retain hard copies 12 Balaran, and et me finish what I'm saying, if I
13 of relevant e-mail in lieu of electronic copies. 13 might,
14 That's the entire focus of discussion, 14 There has been, if you're — let's talk
15 MR. GINGOLD: Your discussion or our 15 about reality, Mr. Blackwell, as opposed to -
16 discussion? 16 SPECIAL MASTER BALARAN: I'm not Mr.
17 SPECIAL MASTER BALARAN: Your 17 Blackwell.
18 discussion. On March 20th you made two 18 MR. GINGOLD: Sorry, Mr. Blackwell --
19 allegations basically. You talk about the 19 Mr. Balaran, as opposed to what we would like to
20 destruction of e-mail pursnant to my July order, 20 recreate this record to be. From the very
21 and you also taik about the cover-up that 21 beginning of this case, the United States
22 followed. 22 Government and its attorneys who were involved in
23 1 guess, let me just ask you at the 23  this litigation, and Miss Blackwell made an
24  start, do vou believe that Miss Blackwell 24 appearance, and she's been counsel on briefs, and
25 destroyed or deleted or overwrote any backup 25 she did not withdraw her appearance until some --
Page 232 Page 234
1 tapes? 1 fora long period of time after she made an
2 MR, GINGOLD: You're asking me whether 2 appearance in this case, She was an officer of
3 Ibelieve it? 3 this Court throughout most of the period of time
4 SPECIAL MASTER BALARAN: Yes. 4 in guestion. She was on briefs and drafted briefs
5 MR. GINGOLD: The answer is yes. 5 and was on - and made representations standing up
6 SPECIAL MASTER BALARAN: Okay., Do you 6 in the courtroom on various matters. At all times
7 have any evidence to that effect or are you doing 7 related to this, during the course of
8 this on information and helief? And if you are 8 representations made by various lawyers involved
9 doing it on information and belief, orn what 9 in this while she was in the courtroom,
10  information and what belief? 10 representations were made thai no ¢-mail was being
11 MR. GINGOLD: Well, first of all, we 11  destroyed, that the e-mail was being preserved.
12 have had testimony in this case, starting with 12 SPECIAL MASTER BALARAN: So her
13 Willa Perlmutter, who testified under oath before 13 presence somehow implicates her, impugns her
14 Judge Lamberth that she herself deleted her 14 integrity to the point of being contemptuous?
15 e-mail. We've had testimony in this case during 15 MR. GINGOLD: First of ali, I'm not
16 deposition from another associate solicitor, or 16 frying to knpugn her integrity over the fact that
17 former associate who was a staff attorney i the 17 she was present.
18 Solieitor's office, where he deseribed in that 18 SPECIAL MASTER BALARAN: I'm just
[ 19 particular deposition, which of course led to the 19 asking you.
20 entry of the anti-retaliation order in this case, 20 MR. GINGOLD: We filed a motion for an
21 that in fact there was routine deletion of e-mail 21 order to show cause, Mr. Balaran, We did not file
22 in the Solicitor's office because it wasn't being 22 areferral to the Bar Association with regard to
23 saved, and there were tapes that were being 23 integrity. If that were the case, we would have
24 destroyed, he did testify to that. He didn't 24 done that.
25 implicate Miss Blackwell because she wasn't the 25 SPECIAL MASTER BALARAN: Anybody that
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1 was in the courtroom from the Soliciior's office 1 regerd to a trustee in this country. And there is
2 listening to these arguments, would you believe 2 no case that has ever said that, Mr. Balaran.
3 that they also were guilty of contemptuous 3 If that's what's going to be the case
4 conduct, simply by their presence there? 4 here, 50 be it, we will understand that. But
5 MR. GINGOLD: No, not simply by their 5 until that is decided, probably by the United
6 presence. Simply by their responsibilities in 6 States Supreme Court, because that's not the law
7 this litigation. As you pointed out in February 7 that we understand exists today, you are
8 of 2000, with regard to the destruction of 8 accountable as an officer of the court whether or
9 Treasury documents, where various Treasury lawyers 9 not you are a government lawyer. You are
10 were involved in this, and yvou pointed oui they 10 accountable when you file briefs and when you file
11 had a very explicit responsibility based on their 11 briefs, you are certifying basically to the best
12 duties as officers of the court and the ethical 12 of your knowledge that the information is correct.
13 considerations, they had an affirmative 13 And that's what you stated yourself, Mr. Balaran.
14 responsibility to go forward and make those i4 SPECIAL MASTER BALARAN: Ckay.
15 disclosures. 15 MS. BERMAN JACKSON: Thank you. Yes,I
16 SPECIAL MASTER BALARAN: Twasn't 16  would like to be heard.
17 dealing with contempt at the time. 17 MR, GINGOLD: Iwasn't finished.
18 MR. GINGOLD: Oh, I see, the 18 SPECIAL MASTER BALARAN: No, no, it was
19 responsibilities extinguish when someone says it's 19 just an awkward pause. Please continue.
20 contemptuous, but it exists only when it isn't, 20 MR, GINGOLD: No, I thought you had -
21  where there isn't an accusation of contempt. Is 21 SPECIAL MASTER BALARAN: No, I have no
.22 that what the rule is in this case, Mr. Balaran? 22 more guestions. Were you finished?
23 SPECIAL MASTER BALARAN: You're not 23 MR. GINGOLD: No, I'm not finished,
24  here to ask me questions. Finish your argument, 24 Mr. Balaran.
25 MR. GINGOLD: It's a rhetorical 25 ‘We have identified the orders in our
Page 236 Page 238
1 question. 1 orders to show cause, Again, we don't reed to
2 SPECIAL MASTER BALARAN: Fine. 2 restate them, We've said the November 9th, 1998
3 MR. GINGOLD: My argument is what I 3 order is a particularly imporfant order. But it
4 justsaid. You quite clearly laid out the 4 was our vaderstanding and we haven't been told
5 responsibilities of the lawyers who are on briefs 5 otherwise, and maybe you're going to advise us
6  in this case, including lawyers who are not 6 after the fact today, Mr. Balaran, that this is
7 members of this Bar. You clearly laid out the 7 nota motion to dismiss issue, Because T was
8 affirmative responsibility of lawyers who are only 8 under the impression that the Court conferred upon
9 tangentially involved in this case when they had 9 you the authority to investigate issues and
10 an affirmative responsibility to step forward and 10 determine culpability relative to the e-mail
11  either inform the client they must do something, 11 destruction, but -
12 which is again, one of the things we talked about 12 SPECIAL MASTER BALARAN: But if I made
13 on Wednesday, is in the first instance it is the 13 the decision that it just wasn't worthwhile, if
14 lawyer who has responsibility to preserve 14 this just didn't rise to a certain level, you
15 evidence. That is not excluded. 15 know, just the economies simply weren't worth
16 And as a matter of fact, if in fact 16 investigating if in fact you hadn't met even a
17 Judge Randolph is on a majority of opinion which | 17 prima facie case, if I make that decision, then
18 says, what he suggested during oral argument 18  that's what we're going to rest with.
19 yesterday, that the head of an agency can't be 19 MR. GINGOLD: I didn't say you didn't
206 responsible for the action of the individuals who 20 make the decision, Mr, Balatan. But you did make
21 work for her, then if that is now the law of this 21  that decision, and that's what we were resting on,
22 circuit and the country by the way, then the 22 and that's why we are here today to make the
23 responsibility has to be placed on the ' 23 argument. We think 54 paragraphs of identified
24  individuals, because otherwise, there is no 24 issues with regard to Miss Blackwell is
25 accountability for conduct in litigation or with 25 sufficient. We feel that the fact that there has
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1 been systemic destruction of the exact type of 1 also discussed yesterday in oral argument, more
2  documents you were talking about is important. We 2 frequently from Judge Randolph was what is
3 think the fact that during various times when all 3 intended to be done with regard to civil contempt
4 this destruction was going on, based on briefs 4 versus criminal contempt. And by the way,
5 that Miss Blackwell was on, and representations 5 plaintiffs agree that civil contempt probably
6 that were made to the Court directly with regard & cannot lie against an official who is no longer in
7 1o these briefs is clear evidence of the fact that 7 the government. Judge Randolph characterized the
8 she was responsible for making accurate 8 civil contempt issue in, on one part of whatis a
9  disclosures, or at the very least, engaging in due 9 two-part test,
10 diligence to the contrary. 10 The one part that he focused on was
11 In fact, what the Court pointed out to 11  whether or not the individual who has been charged
12 Mr. Brooks in response to representations by Mr. 12 with contempt or held in contempt, can use his key
13 Brooks to the Court on matters similar to this 13  to uniock his cell and free himself from contemps,
14 particular issue was that because of the history 14 1o have some ability to deal with the particular
15 of misrepresentations of his particular client, he 15  issue. Miss Blackwell is still in the Solicitor's
16 had an obligation to conduct due diligence before 16 office as far as I know. Miss Blackwell did
17 he made that representation. And that's not me 17 recuse herself, or was recused from a part of this
18 saying that, that is Judge Lamberth, and as far as 18 case at some time. But it's plaintiffs’ position
19  we know, he's still calling the shots in this 19 that whether she can or cannot at this poind in
20 Iitigation. 20 time help recover the e-mail that has been
21 What we said in our opposition to the 21 destroyed, we don't know. That might be something
22 motion to dismiss was what exactly, or to 22  worth discovering,. :
23 paraphrase what he said on November 5th, 1998 with | 23 Let me also point out, Mr. Balaran,
24 regard to how motions to dismiss are to be treated 24 that when you gef into a siuation, if an
25 when in fact there hasn't been discovery. And 25 individual can resign his position, whether from
Page 240 Page 242
1 this doesn't mean it's a pejorative statement with 1 the government or otherwise, to avoid
2 regard to the absence of discovery, it's a 2 accountability, that is making new law in this
3 statement of fact with the absence of discovery, 3 country. Accountability has been stressed by this
4 Mr, Balaran. He said again, as follows, and I'm 4 judge, Judge Lamberth, in the seven years of this
5 paraphrasing him: This means that a motion to 5 ltigation. Every expert who is retained by the
6 dismiss may only be granted if and only if it is 6 government with regard to the breaches of trust in
7 clear that no relief can be granted under any set 7  this particular case has stated categorically, one
8 of circumstances or facts that, quote, could be 8 of the principal components that's missing in this
9 proved consistent with the allegations. And it's 9 trust management is accountability.
10 no circumstances and no facts. Two, that all 10 If a Secretary can resign and remove
11 plaintiffs' allegations must be accepted as true 11 responsibilities for actions in the past, and the
12 for purposes of the motion to dismiss. And three, 12 new Secretary who is substituted by operation of
13 that all facts must be resolved, and inferences 13 law under Rule 25 is not responsible for the acts
14 made in favor of plaintiffs in that regard. 14  of the predecessor in an official capacity, that
15 Now, you certainly are given the 15 changes the law in this country. The law is clear
16 authority to do all of that. However, what the 16 in that regard and we have stated that many times.
17 Court did decide with regard to the e-mail, which 17 We have gone through a series of arguments which
18 is specifically disassociated, that e-mail issue 18 are essentially saying the same thing.
19  where sanctions were imposed from the e-mail 19 Nobody is conceding that any documents
20 contempt issues, so this matter has not been 20 have been destroyed, because most people are
21 resolved. The Court himself distinguished the two | 21 suggesting, it appears to plaintiffs’ counsel,
22 issues, as he allocated the fees, and explained 22 that we're dealing with redundancies, There are
23  why he allocated the fees specifically in that 23 no redundancies here. And that's independent of
24 regard. 24 the special master's own expert who reviewed
25 Eet me point out too, this. What was 25 select tapes to determine the nature and scope of
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redundancy, who concluded that there was no
redundancy because important information that
could lead to the discovery of additional evidence
was not contained in printed typed documents. The
fact that the Solicitor's office had a particular
mechanism for the way it does business is not an
excuse under civil law for pot having adequate
protection for documents that are relevant to
litigation. There are cases all over the country
on that particular point.

With regard to the cost and expense of
that, if it's self inflicted, that's not good
enough. And it depends in part, and as the
special master himself has noted in his opinions,
on whether or not the plaintiffs are in need of
that information. And that was one of the
principal issues that the special master himself
raised in balancing the hardship of the government
and the burden of the government, versus the need
of the plaintiffs in this litigation.

But our position is this. Miss
Blaclkwell had a direct respounsibility. She was
charged at one point as a principal official.
There are issues that documents still have not
been recreated, they may never be recreated, and
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the former Assistant Secretary in the second
contempt trial, notwithstanding the fact that they
agreed to take action to begin to correct the IT
security difficulties, Count 5. In that regard,
Count 5 was permitted to remain, explicitly
because there wasn't compensation for the
plaintiffs for that particular conduct.

The plaintiffs took a further position
that was ot adopted by the Court, but the
plaintiffs believe was a correct one.

As we've seen in this litigation, the
initial defense team in the first trial in the
summer of 1999, as to whether or not the United
States should not be held in breach of trust, it
was articulated as we are representing to the
Court, we are working on it to correct the
breaches of trust. The Court responded, working
on it doesn't correct the breaches of trust, and
in fact the Court ultimately determined that what
they were doing wasn't adequate under any set of
circumstances, but the most important point in
that regard is working on it doesn't correct the
problem.

Indeed, there was a contempt decision
on February 22nd, 1999 in the first contempt
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only recently did the Interior Department retain
an expett to begin to determine what can be
recovered and how much of it will be recovered.
So nobody at this point knows the answer, Action
is being taken to do it, but it kasn't been

corrected.

Secondly and most importantly as the
judge pointed out, when he allocated the fees on
the e-mail sanctions, it explicitly distinguished
those fees from the e-mail contempt, in part
perhaps becanse of the responsibility placed on
the special master to determine individual
culpability, if any. However, as the judge
stated, various work that was done that was not
related to that narrow issue that had been cited
for sanctions, it was more properly related to the
contempt that has been referred to you.

So that component of civil contempt,
which gives compensation for the party who has had
10 engage in unnecessary activities because of the
contempt has not been determined, so that remains
open. With regard to criminal contempt -- and by
the way, that remains open and the Court himself
as we briefly discussed, continued the fifth count
of specifications with regard to the Secretary and
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trial. On February 24th, 1999, the special master
himself was conferred with the authority to try
and get the defendants, Secretary of the Treasury
and Secretary of the Interior, into compliance
with a particufar order, the November 27, 1599
order, and in that particular order it

specifically required, in order for the Secretary
of the Treasury and the Secretary of Interior to
purge their contempt, that they provide fo you a
plan that if executed properly would enable them
to come info compliance with the requirements of
the order.

So we're not just dealing -- and by the
way, today, to my knowledge, nobody has entered an
order that has purged contempt and in fact, other
than the Treasury, who made a representation that
they purged contempt for a variety of reasons that
are independent of this proceeding, that there was
no further proceeding in that regard --

SPECIAL MASTER BALARAN: Let me tell
you, you have one minute left for argument.

MR, GINGOLID: All right. In that
particular situation where the Court laid out what
needed to be done, it just isn't a representation
that we're going to fry to do something, the
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1 coatempt lied until it was going to be resolved. 1 They talked about, well, you have said
2 Miss Blackwell, for all purposes of 2 that there is an adverse inference, if evidence
3 this litigation, was a key player in this, was 3 gets destroyed, there is an adverse inference, and
4 directly responsible, was making representations 4 of course there are adverse inferences to be
5 to the plaiatiffs, to the Court and o the special 3 drawn, but there is no Jaw that says ifin a
6 master, was involved in briefs, was involved in 6 situation between two parties, one party destroys
7 every aspect of this, and plaintiffs are not aware 7 evidence, that that adverse inference then flies
8 of any single case, including the various 8 into a collateral proceeding invalving a nonparty
9 electronic discovery cases that have been filed in 9 and contempt. The adverse inference is taken
10 the wake of the Enron issue, where lawyers are not 10 against the party on whatever matter the missing
11 responsible for those particular issues. 11  evidence was supposed to illuminate. It's not an
12 Thank you very much, Mr. Balaran, 12 adverse inference then available fo put in the
13 SPECIAL MASTER BALARAN: Ihaveyour | 13 plaintiffs' back pocket to bring out any time in
14  argument, thank you. 14 Htigation they need something,
15 MS. BERMAN JACKSON: Mr, Balaran, 15 The Court asked Mr. Gingold if he
16 plaintiffs have pointed out that they have written 16 believed Edith Blackwell destroyed backup tapas.
17 54 paragraphs. We would submit to you that the 17 1submit that that is certainly the wrong
18 ability to numb the paragraphs of pages of 18 question. [ imagine there are a great number of
19 hyperbole, of pages of unnecessarily acrimonious 19 things that counsel believes. Counsel hasn't even
20 and personalized prose does not turn that prose 20 alleged that Edith Blackwell destroyed backup
21 into particularized allegations of fact. Whether 21 tapes. They do pepper in their 54 paragraphs the
22 there are 34 paragraphs or 534 paragraphs is 22 notion that she destroyed e~-mail. E-mail. There
23 irrelevant if plaintiffs cannot and will not 23 is no evidence of that, no one has ever said that,
24  answer the only question to be answered today, 24 and the fact they have used her e-mail as exhibits
25 what did Mirs. Blackwell do? They haven't. 25 intheir own behalf, I think belies that notion.
Page 248 Page 230
1 They say this is a civil contempt 1 I feel it is important in response to
2 action. It is coercive because you could coerce 2 what's come out to really talk about what the
3 her to recover the e-mail. 1 submit to you that 3 facts are here, and { continue to feel that it's
4 that really doesn't require serious consideration. 4 profoundly wrong for Edith Blackwell to even talk
5 The notion that you would incarcerate a career 5 about the facts, because she is just oné person in
6 povernment employee vnless and uniil tapes that 6 the Department of the Interior. But I think it's
7 have been overwritten can be unoverwritten, simply 7 important, if he's talking about conspiracy and
8 strains the belief and isn't really worth 8 fraud, to just lock back at what happened.
9 responding to. 9 In June 1998, Interior gets a document
10 Plaintiffs say and they have stressed 10 that calls directly and exclusively for attorney
11 consistently throughout these arguments that from 1} communications. Miss Blackwell is at 2 meeting
12  the beginning of this litigation, electronic 12 immediately thereafter with a request to circulate
13 communications were included in discovery. We 13 it and they sit around and they say well, what
14 don't dispute that. From the beginning of this 14 does this call for, what do we have to produce?
15 litigation, etectronic communications were 15 Some of it is worded so poorly that you could say
16 produced. Edith Blackwell's e-mails have been 16 nothing. But let's look at it more broadly, They
17 marked as exhibits, entered as exhibits by the 17 say well, maybe there's an office out in the field
18 plaintiffs. It has been produced to them, They 18 that might have something, let's bring them in on
19 have it 19 it. And they tell everyone, we might have to
20 This isa't about the duty o produce 20 produce this stuff so be on alert.
21  e-mail in discovery. This is about whether there 21 The government files a motion for
22 was also a duty to produce the backup tape media, 22 protective order, though, because it's
23 and I would submit that if something is called a 23 attorney-chient communicaiion. But that's not ail
24 backup tape, the notion that there is some 24 they do. They knew that they now have something
25 redundancy involved is certainly correct. 25 they have never had before, preserved backup tape
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1 media. Do they hide that from the Count? Do they 1 The Court asked Mr. Findiay's lawyer
2 lie about it? No. These fraudulent 2 yesterday, well, doesn't communication with me
3 coconspirators volunteer that they have it and 3 about all these problems indicate candor and not
4 they tell the Court about it. 4 cover-up? And [ would say yes, exactly right. We
3 At the same time, there is plenty of 5 subumit that while it's contrary to the plaintiffs’
6 documents that have been introduced that show that 6 world view, just as Mr. Gingold said, you have to
7 the Solicitor's office is sending out e~-mails, 7 look at reality. You can't rewrite what you would
8 save your e-mail, save your e-mail, save your & like history to do. And the reality is that this
9  e-mail. Edith Blackwell has the unfortunate job 9 litigation is and has been populated with hard
10  of appearing on a videotape telling everybody, 10 working government servants of good faith, people
11 save your e-mail, print it out every day, She is 11  who were working assiduously to figure out what
12 the face of it. She doesn't like that either. 12 their obligations are and how to comply with them,
13 She goes to meetings of the Solicitor's 13 and Edith Blackwell is one of those people.
14 office. She briefs people on this duty. On 14 We submit that what plaintiffs are
15 November 9th the Court says comply with the 15 trying to do here is to take lawyerly behavior,
16 discovery request. On November 10th, the 16 figuring out what the law is, figuring out what
17  Selicitor's office sends out an e-mail, the Court 17  the orders of the Court require, advancing your
18 told us to do it, it's time to do it. Fraud? 18 client's position, advising your client of what
19 On the 13th, Mr. Cohen unfortunately 19  the law is, and at bottom, let's face if, being on
20 sends the e-mail to Glen Schumacher. Miss 20  the other side of the case, and they are trying to
21 Blackwell doesn't know a thing about it, and they 21 turn that into contempt. And I submit to you that
22 never alleged that she did. 22 the law does not choose sides. Being on the other
23 On the 20th, the Interior Department 23  side, even of an important landmark case involving
24  goes back to the Court on the -~ shortly after the 24 the rights of Native Americans vindicating
25 November 9ih order and they say well, what about 25 critical rights of an oppressed group, even being
Page 252 Page 254
1 those backup tapes that we told you about, do we 1 on the other side of that is not contempiuocus.
2 really have to search them, it's really quite a 2 And I submit that if is time for the pending
3 burden. On May 11th, 1999, the decision comes 3 collateral proceedings against 60 current and
4  down, yes, do it, search them. 4 former government employees doing their jobs must
5 On the 12th, Edith Blackwell is at a 5 come to an end. Thank you.
6 meeting. This is the way the Solicitor's office 6 SPECIAL MASTER BALARAN: Thank you very
7 delays. They are at a meeting the next day. At 7 much. We will fake a break for ten minutes.
8 that meeting when Glen Schumacher says well, I 8 (Recess.)
9 thought you told me to stop, and everybody is 9 MR. LUSKIN: Mr. Balaran, my name is
10 surprised at the revelation, and so what do these 10 Robert Luskin, from the firm of Patton Boggs, here
11 malicious, deceitful coconspirators do? They tell 11 on behaif of Edward Coken, formerly the Deputy
12 you. And they send new instractions around 12 Solicitor of the Department of the Interior.
13 telling everybody at headguarters and at the 13 SPECIAL MASTER BALARAN: Thank you.
14 offices where they believe responsive material is 14 MR. LUSKIN: As a preliminary matter, I
15 being refained, again, don't overwrite this stuff. 15 would simply join Miss Jackson's remarks
16 And if you read the Inspector General's 16 concerning our motion for a stay, and I will
17 report, Glen Schumacher says when be had problems 17 simply state it that way.
18  with the field offices, be'd go to Edith and she'd 18 SPECIAL MASTER BALARAN: Very good.
19 call them and say no, you're really supposed to do 19 MR. LUSKIN: A good bit of the
20  this. [ know you don't like it, T know it's 20 discussion Wednesday and already this afternoon
21 burdensome, we asked the Court, that's your 21 has been taking place at the galactic or
22 obligation. Nobody said ignore it, cover it up, 22 intergalactic level, and because of considerations
23 lie abouf it. That's not in this record, it will 23 of due process and [ also think considerations of
24 npever be in this record. There is no contempt 24  helping you decide the issues that you have
25 here. 25 framed, reguires us to approach this af a atornic
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1 orsubatomic level, and that's what I would like 1 show cause order issues.
2 to do today. And to do that, ] would like to 2 That can be approached only with the
3 confine the discussion based on I think four or 3 greatest care when you're talking about a referral
4 five basic considerations. 4  for criminal contempt, because obviously the
5 The first is, what is the offense that 5 Constitution provides for a significant due
6 Mir. Cohen is alleged to have committed, and in the 6 process protection with respect to the criminal
7 case of Mr. Cohen, I think singulasly, the 7 process. And whatever may be the answer to the
8 plaintiffs' bill of particulars seeks only 8 question of whether the rules of discovery apply
9  criminal contempt against Mr, Cohen, and that has 9 where a pasty has filed a motion for an order to
10 significance in a number of distinct respects. 10  show cause for civil contempt, they surely do not
11 The first is, of course, that it requires that the 11 apply with resect to criminal proceedings where
12 plaintiffs identify a specific order that he has 12 the power of discovery related to a potential
13 violated. Whatever may be the case with respect 13 criminal investigation is vested solely and only
14  to fraud on the Court or the Court's inherent 14 in a grand jary, which is an independent body with
15 powers, as the master is of course well aware, 13 independent suthority, and is intended to
16 there are no common law offenses, and Section 16 neutrally weigh whether or not the evidence is
17 4013 of Title 18 requires that before a criminal 17 sufficient for a criminal case to proceed.
18 intent may lie, that there is proof that a 18 And with all respect to Mr, Gingold, a
19  specific order of the Court has been violated. 19 party to an adversarial proceeding does not have
20 The second is the element of 20 that sort of constitutional independence that a
21  willfulness because unlike civil contempt, again, 21 grand jury has, so if you were to decided that
22 it's required that there be proof that the 22 there needed to be further proceedings, we would
23 defendant specifically intended to violate some 23 suggest to you that the use of either the master's
24  order of the order. 24  powers under Rule 33, or the Rules of Civil
25 And third obvicusly, because it is a 25 Procedure for discovery are really inapposite to
Page 256 Page 258
1 criminal proceeding that's contemplated here, if 1 what would amount to be a discovery or
2  an order to show cause or a referral were made, 2 investigation in aid of a potential criminal
3 there needs to be proof beyond a reasonable doubt. 3 prosecution.
4 And that standard of proof has to animate your 4 The second significant consideration
5 consideration of whether or not plaintiffs have 5 which needs to focus our thinking is what is the
6 met their burden of coming forward with specific 6 specific conduct in which Mr. Cohen is alieged to
7 facts which if unrebutted, would establish the 7 have engaged. And parsing the plaintiffs' bill of
8 offense, because those facts must rise to the 8 particulars, it boils down to 2 memo that was
9 level of being capable of persuading a trier of 9 writfen on November 13th of 1998, with which we
10 fact that the elements of the offense have been 10 are all familiar.
11 proved not simply by ciear and convincing 11 And I might add parenthetically that my
12 evidence, but by proof beyond a reasonable doubt. 12 name appears as a cc on that memorandum was
13 Sothat needs to inform the threshold showing that | 13 because I was then acting as counsel fo the
14  you make about whether or not the plaintiffs have 14 Department of the Interior with respect to Carol
15 met their initial burden. 15 Logan Bruce's investigation, and not otherwise.
16 And finally, I know from listening on 16 And perhaps that would forestall a show canse
17 Woednesday and reviewing the transcript that the 17 motion waiting for me at my office when I get back
18 master contemplates at least in part the 18 there this afternoon,
19  possibility of tripartite proceedings, some 19 There are, because the notion of
20 initial screening of the plaintiffs’ bill of 20 spoliation of evidence and willful destruction of
21 particulars, followed if appropriate with a period 21 e-mails have been thrown around refatively
22 of discovery, and then some later consideration of 22 loosely, I think it's important to focus for one
23 whether at that point in the discretion of the 23  moment on what it is that that memo may well have
24 master and thereafter in the discretion of the 24 contemplated. And that is that it clearly did not
25 Court, further proceedings are necessary, or a 25  contemplate the destruction of any documents of
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1 any kind, whether electronic or paper, that then 1 here, is the contexi in which this memorandum was
2 existed. It did not reference the Cobell case, it 2 issued.
3 did not reference the term e-mails, and as 3 And, T think the first consideration is
4 construed by Mr. Schumacher, had the effect of 4 the fact as you have heard I think several times,
5 meaning only that e-mails which had niot at that 5 that the Department clearly maiutained and
6 point yet even been written or conceived, and 6 believed it was maintaining a paper record system,
7  which in accordance with Mr. Cohen's and others 7 which in accordance with federal [aw and the
8 specific directions would be reduced to writing 8 Department's policies and regulations,
% and printed might nevertheless be produced without 9 contemplated that e-mails would be reduced to
10  what I think we've heard called in ofher contexts 10 writing or hard copy, if you will, deleted from
11  the metadata, including information about the 11 individuals' computers, left on backup tapes
12 bee's. So that, that meme would not have the 12 solely for the purpose of reconstruction in the
13 effect of concealing e~mails, it would not have 13 event of a crash, but not maintained for archival
14  the effect of destroying anything that then 14 purposes.
15 existed. It would not have the effect of 15 And I certainly don't mean to suggest
16 preventing the defendants from -- plaintitfs, 16 that an appropriate and unambiguous court order
17 rather, from obtaining hard copies of the e-mails. 17 would rot expand or supersede those obligations.
18 At its most extreme, it would have the effect of 18 DBut nevertheless, in considering whether or not
19 preventing the availability of some of the kinds 19  individuals engaged in a deliberate effort to
20 of data that you identified after you asked On 20 frustrate an order of the Court, the Depariment's
21 Track to perform a survey in connection with this 21  own policy and regulation, the federal
22  matter. 22 government's law and regulation, the then existing
23 SPECIAL MASTER BALARAN: You say atits 23 decisions of the D.C, Circuit in Carlin should be
24 most extreme, but isn't it true that when Mr. 24 taken into account in deciding whether or not
25 Cohen stated, you may reinstate your normal 25 their construction of their obligation, namely
Page 260 Page 262
1 procedures for electronic document backup, he was 1 that they would satisfy their obligation to
2 referring to the normal process of daily backups 2 preserve and produce electronic media by reducing
3 and weekly backups? So it's really not an extreme 3 them to hard copy and then producing them was a
4 measure, it was really going back to the 4 good faith effort, or whether alternatively, i
5 status quo prior to Miss Bruce's investigation. 5 was a deliberative effort to frustrate an order of
6 MR. LUSKIN: That's right. 6 the Court.
7 SPECIAL MASTER BALARAN: Okay. 7 The other contextual fact that T think
8 MR. LUSKIN: The next, I think 8 vyou need to take into account, and these are also
9 consideration that I think needs to guide this 9 undisputed in these records, are Mr. Cohen's
10 discussion is what order, if any, might have been 10 repeated effortsto insure that those obligations
11  applicable to that conduct. And of the six orders 11  were satisfied, and that included the memorandum
12 that the plaintiff identifies, only one of them 12 and e-mail that he authored on November 10th, the
13 preceded the memorandum of Novenber 13th, and that 13 day after the Court’s order of November 9th,
14  is the Cowrt's summary order of November 9th. And 14 admonishing all the attorneys and staff in the
15  it's clear both by the terms of the order itself 15 Solicitor's office of their obligations to print,
16 and the subsequent constructions and 16 preserve and produce all of their e-mailsona
17 clarifications of that order by the special 17  daily basis.
18 master, that that order did not refer directly or 18 And that's succeeded by two years,
19 indirectly to the prospective obligation of the 19  anpother similar memo by Mr. Cohen, and then
20 Department of the Interior fo create and then to 20 preceded by several months yei another memo, ail
21 maintain backup tapes, which is the issue from the 21  of which reiterated the obligation of the
22 back end that we are facing now. 22 attorneys in the Solicitor's office and the staff
23 And finally, I think the other 23 in the Solicitor's office, that it was their
24  consideration we need to confine our discussion 24 obligation to preserve by printing, produce,
25 about whether or not there is a prima facie case 25 retain, and make available as to plaintiffs all of
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1 their e-mails on a daily basis. 1 SPECIAL MASTER BALARAN: Well, it says
2 With that in mind, it appears ciear {o 2 reinstate, so he's obviously aware of the
3 us that Mr. Cohen's conduct as alleged by the 3 departure from procedure that was vsed, and I can
4 plaintiffs does not rise to a sufficient level to 4 infer, can't I, that that departure, that he was
5 warrant a criminal contempt of the Court. In the 5 aware of the fact that departure had to do with
& first place, we submit that there was no order of 6 using the backup tapes to solicit information
7 the Court that was specific, clear and 7 from.
8 unambiguous, or as other courts have characierized 8 MR. LUSKIN: Ithink that may overstate
9 it welling each individual what it is 9 it. The magnetic records were retained in
10 specifically that they must do or refrain {rom 10 response to a grand jury subpoena at the specific
11 doing. 11 request of the independent counsel. And with her
12 SPECIAT, MASTER BALARAN: Butisn't the 12 specific agreement that that policy no longer
13 clarity that's required often contextual? 13 needed to be followed, which was suspending the
14 MR. LUSKIN: It can be informed by 14 Department's ordinary and if you will, regulatory
15 context. The difficulty there, because the courts 15 and policy practice of overwriting these backup
16 repeat over and over and over again that the order 16 tapes, then that requirement ended. It is along
17 must be specific, clear and unambiguous. 17 and I think too large a step to infer from the
18 SPECIAL MASTER BALARAN: Right. 18 fact that the independent counsel at first asked
1% MR. LUSKIN: So obviously it can be 19 for it and then withdrew her request, to say that
20 informed by context. But there is the 1isk that 20 Mr. Cohen would then be aware that for purposes of
21 if you take the contextual exception too 21 the Rules of Civil Procedure, that the
22 seriously, you are visciating the rule, and I 22 Department's practice of producing responsive
23 would suggest here that context really does 23 documents through a paper record was insufficient
24 support Mr. Cohen here and does not act against 24  to comply with their obligations under the law,
25 him, becaunse the context, as I indicated a minute 25 SPECIAL MASTER BALARAN: Butcanl
Page 264 Page 266
1 ago, really was two significant factors, Oneisa 1 infer that he was aware at least that it was
2 statutory, regulatory and department-wide scheme 2 technologically possible, given the fact that the
3 that bases the preservation of e-mnails and the 3 independent counsel did ask for it, that at least
4 production of them as necessary on a paper record 4 somebody thought that it may be possible to
5 system, and secretary of alf, very clear and 5 retrieve information and therefore suspend the
6 explicit instructions from Mr. Cohen, including 6 normal practices?
7 confemporaneous with the issuance of this order, 7 MR. LUSKIN: 1 think that's a fair
8 indeed the day after this order, that individual 8 inference.
9  staff members in the Solicitor's office needed to 9 SPECIAL MASTER BALARAN: Okay. If
10 be mindful of their cbligation to preserve, print 10 that's the case, then if I tie that info the order
11 and produce any e-mails or any other documents, 11 that preceded it by several days, can I infer that
12 including documents that didn't qualify as federal 12 Mr. Cohen, given his position in the Office of the
13 records but would nevertheless contain information 13 Solicitor, was aware that an order for discovery
14  that was responsive to the plaintiffs' request, 14 was extant and that order, given the fact that the
15 and make them available for production. 15 first discovery order defined documents as
16 SPECIAL MASTER BALARAN: Can I infer 16 including all media, would have required that
17 from Mr. Cohen's November 13th, 1998 memo that he 17 these backup tapes that contained information
18 was aware that the backup tapes could be used for 18 shouid have been retained in a manner?
19 archival purposes and could be used in fact to 19 MR. LUSKIN: [ think that's too biga
20 retrieve information? 20 stretch, and let me explain why.
21 MR. LUSKIN: I think you can infer from 21 SPECIAL MASTER BALARAN: Okay.
22  the fact that the independent counsel had 22 MR, LUSKIN: In the first place, the
23 requested them, that it was certainly possible 23 order itself, as you noted in your July 2001
24 under some circumstances that someone would izke 24 discussion, was a summary order, It simply said
25  that position. 25  the request for protective order is denied,
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1 SPECIAL MASTER BALARAN: Right. 1 definition of documents in the first request was
2 MR LUSKIN: And was in iiself 2 limited to paper documents, which would certainly
3 sufficiently opaque as to some of the material 3 have conformed to the way-they were doing it, but
4 facts, including whether or not that order created 4 it was very clear that it was all media. And at
5 an affirmative obligation on the.part of the 5 no time after the first request was issued did
6 Department to review the backup tapes which they 6 anybody.coniest the breadth of it, to say that
7  hbad already made, as opposed o having an ongoing 7  this is simply not feasible under the balancing
8 requirement to create and retain them in the 8 act that the rules provide, as being just an
9 future, that the motion for clarification which 9 onerous-request, because it went forward, So
10 you decided in May of the following year was an 10 wasn't everybody on notice the day the first
11 appropriate step for them to take, 11 request for production was issued; was served on
12 SPECIAL MASTER BALARAN: Let's put 12 defendants, that electronic media and backup tapes
13 aside review forasecond. Let's talk about 13 were part-of the corpus of information that had o
14 retained; because it was :made clear on the record 14 be retained?
15 at one point that these tapes cost $5 a tapé. So 15 MR. LUSKIN: @'don' think so. [think
16 I'mnot even talking about the obligation that may 16 as Miss Hilmer explained on Wednesday, what I
17 have flown from the order, the summary order to 17 think they undersiood those definitions to be
18 review. Wouldn't you agree with me that at least, 18 which as-you know, were the boiler plate
19  at minimum, counsel should have been aware that 19 definitions that go on for pages at the beginning
20 there was an obligation to, because the Court 20 of the request, was that the term documents
21 hadn't carved the contours of the discovery with 21  included items stored on electronic media. And I
22 any clarity, out of an abundance of caution, to at 22 think they understood that to mean not that they
23 least keep everything? 23 npeeded to physically preserve the media
24 MR. LUSKIN: I think it's perfectly 24 themselves, but to make available the information
25  clear in hindsight, and among other things from 25 that was stored on electronic media which might
Page 268 . Page 270
1 Mr. Cohen's undisputed reaction back in May when 1 never be stored under a paper system.
2. he expressed shock and surprise that this memo had 2 If the Department - in my office, for
3 been issued and that it had caused the overwriting 3 example, where you know, the Federal Records Act
4. of tapes and that therefore they were really not 4  doesn't apply, I probably print maybe 5 percent of
5 available in this case, that if he had it to do 5 the e-mails that come across my computer in the
6 over again, he would have certainly preferred that 6 course of day. And if someone were to send a
7 those tapes had been maintained, 7 similar document request to me, my response would
8 But I think for these purposes we need & be, I've got an obligation to print out those
9. 1o focus a little bit more narrowly than that, and 5 e-mails which exist only in the form of electronic
10 that is; was the order of November 9th 10 media, and make them available to them in response
11 sufficiently clear and unamubiguous that he clearly 11 to that document.request,
12 would have understood that in addition to their 12 I would not, I think, najurally infer,
13 obligation to satisfy their discovery obligations 13 and certainly not naturally infer that it is an
14 by taking things that were on electronic media, 14 order of the Court on a summary order denying a
15 printing them out and producing them, they in 15 request for protection on issues unrelated to that
16 addition had a clear and unambiguous obligation in 16  specific question, that I need to physically keep
17  the future to continue to make and then to retain 17 that hard drive around and make it available to
18 the backup tapes, because that's the duty which is 18 the plaintiff for his inspection.
19 alleged to have been breached here. Nothing that 19 SPECIAL MASTER BALARAN: Well, ata
20 was extant as of November 13th was destroyed. The 20 minimum, before the Court made a decision summary
21 only question is whether or not on a prospective 21 or otherwise, wouldn't you feel the obligation to
22  basis, the Department had an obligation to 22 at least maintain your hard drive until you have
23 continue to make and retain those backup tapes. 23  had the opportunity to bring the attention to the
24 SPECIAL. MASTER BALARAN: And I could 24 Court's attention and argue whether or not this
25  agree with you if the request for documents or the 25 was just boiler plate or was intended, or if in
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1 fact the paper docaments served the exact needs? 1 of that to mean that the media themselves had to
2 MR. LUSKIN: Well, T guess what I'm 2 be saved rather than reduced? The defendanis
3 saying is that I think it was a reasonable 3 filed a request for protective order. Bven though
4 construction of those interrogatories that the 4 that protective order didn't specifically address
53 defendants would be in substantial compliance with 5 this issue, in a summary order on the 9th of
6 the request made of them if they fook the 6 November, the Court denied the motion for
7 information that was in bits and bites and 7 protective order, which means in effect that their
8 electronic or magnpetic form, and printed it out on & obligations under the civil rules were triggered
9 hard copy and made that available, and that absent 9 and therefore, they should have produced or
16 a direction from the Court that that was not 10 preserved the electronic media, becavse Rule 26
11 sufficient, it was a reasonable position for them 11 says that you have io supplement them on a going
12 to have taken. 12 forward basis. Ihear and understand all that.
13 SPECIAL MASTER BALARAN: But at that 13 SPECIAL MASTER BALARAN: It goes even
14 poini when you got that direction from the Coust, 14 further, though, doesn't it? Doesa't it go
15 it would have been too late because you had 15 further where then the question is to whether or
16 already done whatever you were going to do with 16 not privilege should apply, and then a year later
17  your hard drive or your backup tapes. So I'm 17 it's guestioned as a 26 balancing act as to
18 asking, I mean, if this came to your client for 18 whether or pot it's too onerous. But even up that
19 instance, and they came to you for advice asto 19 point a year later, they're still being
20 what the scope of their duties were, my concem is 20 overwritten. So yes, you have a summary order,
21 if you waited until a court order to flesh out the 21 yes, you have an order denying or at least
22 specifics of it by that point, at that point 22 clarifying the contours of privilege, both
23 whoever is on the other side of the V wouldn't 23 attorney-client, work product and deliberative
24 have the opportunity of reviewing whatever jt is 24 process. A year later you have discussion on the
25 they wanted, or specified. 25 relative burdens of producing and saving and
Page 272 Page 274
1 MR. LUSKIN: Iunderstand that. And 1 retrieving e-mail backup tapes. But up to that
2 let me say two things in response. First, of 2 point they are still being overwritten. That's my
3 course, I think everyone's collective 3 problem.
4 understanding of how to respond to similar 4 The way you cast your argument, you
5 requests is evoiving, in no small measuze because 5  make it seem that as of November 1998, that was
6  of this and other similar cases, and I think one 6 the summary decision and after that everybody
7 need look no further than the evolution of 7 acted according to Hoyle.
8 decisions from the D.C. Circuit in Carlin, and 8 MR. LUSKIN: Right. But again, I'm
9 then in Armstrong, and then Magistrate Facciola, 9 focusing on what has been alleged with respect -
16 vour own decision in this matter in July 2001, to 16 I mean, it comes back to the fact that guilt is
11 see that there are reasonable views about these 11 personal and individual, and while accountability
12 matters by judicial officers, which can't 12 may be broader, and certainly Rule 37 contemplates
13 necessarily be reconciled. 13 that the accountability of a party may be very
14 SPECIAL MASTER BALARAN: Which would 14 broad indeed, and may extend to the most senior
15 take the willfulness out of it; isn't that your 15 officers of a party, and may extend to counsel for
16  Dbest argument? 16 a party, we need to keep circling back to what the
17 MR. LUSKIN: And then that leads me to 17 specific issue is that's presented for us today,
18 the second point, which is again, as I said at the 18 which is, can we establish with proof beyond a
19 beginning, we have to come back and look at this 19 reasonable doubt based on the specific factual
20  at the atomic or subatomic legal, and that means 20 allegations that are made, that Mr. Cohen
21 are the elements of a criminal contempt satisfied. 21  willfully and deliberately defied a specific
22 And I think I certainly understand your point, 22  unambiguous order of the Court.
23 which is that the, you know, first request said 23 And while I certainly don't quarrel
24 something about documents which included 24 with what you suggest is a possible interpretation
25 electronic media. Was a reasonabie construction 25  of where things stood as of November 9th, 1998, {
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1 also don' believe that you could conclude even i state of mind.
2 with thatin mind that what-followed on November 2 The second is the undisputed record
3 13th was a deliberate violation of a clear and 3 with regard to what happened on May 12th of 1999
4 unanibiguous order. And that's the question we 4 after your decision recomnmending a denial of the
5 have to géthometo. 5 motion for clarification and protection, in which
6 SPECIAL MASTER BALARAN: When did the 6 ameeting was-convened to discuss the Depariment's
7 Carol Bruce investigation end and-when was that 7 obligations. Tthink the descriptionin the
8 order, do you know, 8 Inspector General's report was when Mr. Schumacher
9 MR. LUSKIN: Not for some time after 9 indicated that the:Department had been overwriting
10 - that. It was probably not until the summer of 10 tapes so that there was in a sense, because of the
11 2000. And this was, if I recall; a decision 11 rolling basis, four months that were lost,
12 simply by her that this wasn't worth the trouble. 12 Mr. Cohen turned white as a sheet, and bad to be
13 SPECIAL MASTER BALARAN: Right. 13 reminded of the November 13th order.
14 MR. LUSKIN: And something else, 14 SPECIAL MASTER BALARAN: Is that in the
15 althoughnot a part of the record, obviously, but 15 record?
- 16 in people's thoughts about the importance of 16 MR. LUSKIN: Yes.
17 maintaining these. _- 17 SPECTAL MASTER BALARAN: White as a
18 " Thesecond area, even i you agree that 18 sheet? -
19 there had been, or if you construe the November 19 MR. LUSKIN: White as a sheet. It'sin
20 9th, 1998 order as clear, specific and 20 the inspector general'sxeport. 'That he tarned
21 unambiguous, and that Mr:Cohen's conduct by 21 white as a sheet and had tobe reminded and shown
22 circulating the memorandum from November 13th 22 acopy ofthe November 13th, 1998 order, and said,
23 violated that order, you still have to look for 23 Ididn't want to hear about that, I didn't want to
24  evidence of willfulness, and I would suggest that 24 koow that,  can't believe it. And there’s a
25 the record contains facts from which his state of 25 direction that goes out to first of all notify the
Page 276 Page 278
1 mind can be deduced and they certainly don't point 1 Court, and second of all, to reinstate the
2 to a deliberate violation of the court order. 2 retention of the backup tapes on a going forward
3 The first thing I think you can look to 3 basis in the Solicitor's headquarters office and
4  were Mr. Cohen's repeated efforts, including the 4 those regional offices where he believes
5 memorandum he circulated four days earlier to 5 responsive documents may in the future be created.
6 encourage the staff members in the Department and 6 And I think both of those facts, which
7 the atforneys in the Soliciior's office to 7 1think are undisputed in the record in front of
8 futurely comply with their obligations under the 8 us, are directly contradictory to any kind of
9 pending discovery request. 'As soon as that order 9  mental state to intentionally avoid or subvert an
10 was issued on the 9th, he'recognized that the 10  order of the Court. And Ithink conversely, in
11 discovery obligations were ripening, if you will, 11 order 1o indulge in the inference that he acted
12 and circulated a2 memorandum which included the 12 deliberately, you would have to assume that in
13 specific text of the relevant requests, and 13 November, on November 13th, 1998, not having any
14 admonished everybody in the Solicitor's office 14 idea what e-mails may ever be written in the
15 thatthey needed to be mindful of their 15 future, having taken affirmative steps to insure
16 obligations, that they needed to print any 16 that those physical copies of those e-mails would
17 docnments on a going forward basis, because after 17- be preserved and produced, Mr. Cohen kaowingly and
18 all, that's the Rule 26 hook which carries this 18  deliberately defied & court order solely for the
19 forward in some respects; and to produce the 19 purpose of obscuring the metadata that was
20 documents which had already, which in a period of 20 associated with those e-mails, and when learning
21 atwo years, starting from seven days after this 21 about it, promptly took steps to inform the Court.
22 case wis filed, he had been reminding the 22 And it's difficutt for me to
23 attorneys under his supervision that they were 23 understand, and I have not yet heard from the
24  obligated to produce. That, I think, is the first 24  plaintiffs or anyone else, any rational theory
25 fact from which vou can havé a window into his 25 that would support that infereace, and if you
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1 can't get there, you can't get to willfulness from 1 language of the November 27th, 1996 order. The
2 here. 2 languoage that was negotiated and as a matter of
3 I have nothing further. 3 fact has been litigated, is whether or not the
4 SPECIAL MASTER BALARAN: Thank you. 4  defendants had to produce all information related
5 M. Gingold. 5 to, referring to or that embodies the individual
6 MR, GINGOLD: Plaintiffs agree with 6 Indian trust accounts of five named plaintiffs and
7 Mr. Cohen's counsel that there are different 7 their predecessors in interest, and the language
8 standards with regard to criminal contempt, and 8 there was "all".
9  plaintiffs have never suggested that the civil 9 There was substantia] litigation for
10 procedures would apply either. Due process 10 & long period of time, while Mr. Cohen was Deputy
11  attaches differently for criminal contempt, as it 11 Solicitor, as to whether or not all meant all, and
12 also attaches for civil contempt. Indeed, asa 12 the Court heid during the course of these debates,
13 matter of law, plaintiffs cannot prosecute 13 all meant all. So for a perioed of time, and I
14 criminal contempt, it must be referred to the 14 would say at least since November 27th, 1996,
15 United States Attorney's office to determine in 15 because that particular order was negotiated over
16 the first instarce after the Court refers it, 16 approximately a six-week period of time, with the
17 whether or not to proceed further. And it's the 17 Justice Department and the Solicitor's office
18 discretion of the U.S. Atiorney's office whether 18 actoally participating in the drafting of that
19 or not to proceed with criminal contempt. Itis 19 language with the understanding of what ali meant,
20 clearly not the discretion of plaintiffs. 20 which is one of the reasons it is plaintifs'
21 And it is first determined by the Court 21 understanding that the Court confirmed that all
22 if there is a reasonable basis. But the due 22 meant all.
23 process attaches with respect o the process, as 23 SPECIAL MASTER BALARAN: Do you think
24 we understand it, and again, if I'm wrong, I wounld 24 the Office of the Solicitor had an independent
25 like to be corrected, 25  duty to determine the way I did, to hire somebody
Page 280 Page 282
1 SPECIAL MASTER BALARAN: Can we focus 1 to find out what this metadata was that was on
2 for a moment on the argument that Mr. Luskin made 2 these backup tapes?
3 concerning the willfulness issue? 1mean, that's 3 MR. GINGOLD: You're talking about the
4 where I would really like to hear from you. 4 Office of the Solicitor, I'm talking about the
5 MR. GINGOLD: Well, our understanding 5 parties in this litigation and the individuals who
6 is that the memorandum in question was not 6 represent the parties in this litigation.
7 drafted -- as a matter of fact, the November 13th, 7 SPECIAL MASTER BATARAN: 1 gness the
8 1998 memorandum, at least based on our & reason I'm asking you that is, let's assume for
9 understanding, was not an accidental memorandum, 9 the moment that On Track had found out or
18 it was intended to be written. We're not aware of 10 confirmed that in fact there really was no
11 anything where there was a gun to the bead of 11 difference, if you will, between that which was
12 Mr. Cohen. We're not aware of the fact that he 12 produced, that which was printed out and that
13 didn't understand the nature and quality of his 13 which was on the backup tapes. Would you still
14 act. 14 believe that the November memorandum from
15 SPECIAL MASTER BALARAN: Would you 15 Mir, Cohen constitated a contemptuous act?
16 agree with me that if he intended to write the 16 MR, GINGOLD: Yes I would, Mr. Balaran,
17 memorandum as a volitional act, is different than 17 becanse the courts in this country have explicitly
18 ke intended to destroy the data that might have 18 distinguished the hard copy data from the
19 been imbedded in the e-mails? 19 electronic data. And as 3 matter of fact, in
20 MR. GINGOLD: No, I would not agree 20  Ammstrong, the Court explicitly stated that
21  with you. As amatter of fact, I think the 21 electronic records are separate records, they are
22 evidence or the information, the facts in this 22  separate records and are contemplated as separate
23 case are quite the contrary. Indeed, at the very 23 records under federal rules. And as a matter of
24 least, and I say at the very least because this 24 fact, again, since 1970, this issue has been on
25 was involved in the negotiation, and the final 25  the table. Itis not new. Any of us who have
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1 represented major financial instifutions have beea 1 1justasked you. Do you believe that Mr. Cohen
2 attuned to this issue for decades, 1 guarantee you 2 intended the destruction of the data embedded on
3 that. 3 the e-mail backup tapes, that is not data that
4 Let me also point out, and this is 4 would have been printed out normaily in the normal
5 extremely important, this is a trust case. This 5 course of business?
6 is not a government program case. And in order to 6 MR. GINGOLD: Ibelieve he intended fo
7 do an accounting, which is why this action was 7 do the act that caused the destruction and when
8 brought, you must be able to provide adequate 8  you're looking at the issues with regard to
9 information. Trust counsel historically is 9 liability, whether it's civil or criminal, if you
10 counsel not ouly for the trustee but counsel for 10 do an act, if you shoot a gun at a stop sign and
11 the trust beneficiaries. This special master 11 you dido't intend to kill the person behind the
12 himself has quite articulately explained the 12 stop sign, you intended to do that act,
13  relationships in a May 1999 opinion or 13  Mr. Balaran. He intended to issue a memorandum
14 recommendation to the Court. And the special 14  that restated docament destruction actions.
15 master has quite clearly articulated that. 15 Whether he undesstood fully whether each data
16 So we have a case that was filed in 16 element was being destroyed is not dispositive as
17 1996 at the time Mr. Cohen was Deputy Solicitor, 17 to whether or not he is culpable for purposes of
18 Prior to us filing the case, there were a series 18 ¢riminal contempt.
19 of legal opinions issued by solicitors, and again, 19 But let me also point something else
20 none of them have been withdrawn as of today and | 20 out. We have had some discussion of what a
21 all of them were enforced as of every period of 21 federal record is. And again, part of that issue
22 time relevant to these proceedings. 22 deals with the wiliful destruction of federal
23 The first major opinion was the Krulitz 23 records, because the Interior Department itself
24  opinion in 1978, which not only established the 24 incorporated in its own departmental manual those
25 fact that the common law principles apply with 25 particular issues. The Justice Department has for
Page 284 Page 286
1 respect to the trustee delegates, in that case it 1 some time identified not only what a federal
2 was the Interior Department alone, management of 2 record is in general, as we have talked about this
3 the trust, the Indian trust, but beyond that, 3 before and as we stated in various briefs, so I'm
4 there is a separate fiduciary relationship that 4 ot going to go through it in detail, but went on
5 counsel had to the trust beneficiaries. 5 to the fact that for purposes of Interior, 1
6 SPECIAL MASTER BALARAN: I'm not -- 6 believe it was back to 1997, explicitly identified
7 MR. GINGOLD: You're asking me intent, 7 what e-mail constitutes a federal record.
8 you're asking me what was reasonable to 8 At o time - and again, because this
9 understand. 9 was -- these issues were raised as early as June
10 SPECIAL MASTER BALARAN: Well, 10 1996 with counsel for the Department, and that's
11 actualiy, let me ask you 2 more specific question. 11 the Justice Department, they were part of an
12 Do you believe that Mr. Cohen intended to destroy 12 ongoing active negotiation with regard to the
13 or to direct the destruction of the data embedded 13 initial order entered in this case as to what we
14  on the e-mail backup tapes? 14  were talking about, and that's where all records
15 MR. GINGOLD: 1 believe -- 15 arein there. As a matter of fact, Miss
16 SPECIAL MASTER BALARAN: Is that your 16 Perlmutter from the Solicitor's office, who
17 contention? 17 testified that she directly reported to Mr. Cohen
18 MR. GINGOLD: That's a separate 18 on all these issues, was the one who participated
19 question. 19 with John Leshy in the negotiation and drafting of
26 SPECIAL MASTER BALARAN: Iunderstand, 20  the order which required all records. Itis
21 itis a separate question, and I'm asking you to 21 impossible, after many representations were made
22 answer it. 22 to the Court, not only by Justice Department
23 MR, GINGOLD: Which one do you want me 23 counsel, by Miss Perimutter on behalf of the
24 to answer first? 24 Solicitor's office, when they said something as of
25 SPECIAL MASTER BALARAN: Answer the one 25 Febmary 1997, all documents that were required by

22 (Pages 283 to 286)

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



Oral Argument April 25, 2003
Washington, DC
Page 287 Page 289
1 paragraph 19 would be produced. And then there 1 found, for the master's benefit, on footnote 9,
2 was an amendment going to March. 2 page@. It states in periinent part, the
3 In order to produce ail those 3  Department of the Interior cannot effectively
4 documents, the Solicitor's office records as trust 4  execute its Indian trust responsibility without a
5 counsel had to be searched. And if you did any 5 standard nationwide method of creating, retaining
6 search in accordance with that order -- and I'm 6 and protecting trust records. And I will add as
7 not saying, Mr. Balaran, that violation of that 7 anannotation, in my experience practicing law and
8 order would constitute criminal contempt here. & representing financial institutions, there is no
9 I'm just pointing out the circumstances that fead 9 doubt that counsel fo the trust is creating trust
10  plaintiffs to an invariable conctusion that the 10 records with regard to advising the trustee on the
11 action taken was either in reckless disregard 11 management and administration of the trust. The
12 because of an absolute refusal to do anything 12 Solicitor's office is counsel to the trust.
13 associated with what was negotiated and entered, 13 I would also like to go ou, continuing
14 or willfully attempted to destroy the data itself. 14 with Mr. Leshy's, let's say opinion in this
15 Because anyone who has had a computer, 15 regard. He states in pertinent part, these same
16  at least for the last ten years, understands 16 documents are in fact the records evidencing
17 what's on a computer and what isn't. 17 {fulfillment of the Secretary of the Interior’s
18 SPECIAL MASTER BALARAN: Doss reckless 18 Indian trust responsibilities and as such, the
19 disregard get you to criminal liability? 19 Secretary is required to maintain them in
20 MR. GINGOLD: As a matter of fact it 20 accordance with the Federal Records Act. And of
21 can, Mr. Balaran, depending on the particular 21 cousse as we all know, becaose there has been a
22 circumstances. As a matter of fact, people get 22 brief discussion of willful repeatedly, the
23 convicted of murder, of various degrees of murder 23 willful destruction of federal records
24 for teckless disregard, if you have a sufficient 24 independently can constitute a crime.
25 sienta for the murder, and here you have a 25 I would also go on to quote Mr. Leshy
Page 288 Page 290
1 sufficient sienta for the destruction of 1 and say, he says, quote, the Secretary would be
2 documents. 2 unable to carry out this accounting obligation if
3 But whether or not Mr. Cohen is 2 nice 3 the trust records are inconsistent, incomplete or
4 guy and whether or not he intended to do well 4  inaccessible. Plaintiffs submit that if you
5 ultimately, the facts are guite compelling. The 5 destroy records, and destroy records that cannot
6 Solicitor's office, attorneys under his direction 6 otherwise be replicated, at the very least you're
7 were involved in creating documents and 7 making them inaccessible, Mr. Balaran.
8 information necessary to go forward. His own boss 8 And at the very least, again, we're
9 as a matter of fact at one time confirmed for the 9 dealing with context here and why if's important
10 entire Department what the obligations are to 10 to understand the context of extremely difficult
11 retain records, because of the urique reiationship 11 litigation on all sides, that whether or not there
12 of the Interior Secretary to the trust 12 is an nnderstanding as to what s normally done
13 beneficiaries. And he pointed out explicitty, 13 with regard to the Solicitor's office informing or
14  while Mr. Coben was still there, and there have 14 advising Fish and Wildlife, or informing the
15 been no objections that we have ever seen that 15 National Geologic Service, or dealing with the
16 socught to minimize the importance of that, the 16 trust. And as the special master himself has
17 November 28, 2000 memorandum from John Leshy, the 17 pointed out, repeatedly while Mr. Cohen was the
18  Solicitor, he pointed out explicitly the 18 Solicitor, we're not -- these matters with regard
19 umconditional obligation to maintain a national 19  to trust records have been freated with the same
20 records system because of the trust duties, and | 20 importance as how paper clips are preserved and
21 will guote various portions of that, if I may, 21 protected in the Department.
22 Mr. Balaran. 22 As the special master has noted and as
23 We cited portions in various briefs, 23  the courts have noted, and not just the Court of
24 including Mr. Cohen's brief, our brief with regard 24 Appeals in our case and the District Court in our
25  to Mr. Cohen, and with regard to Mr. Cohen it is 25 case, but the United States Supreme Court most
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1 recently in White Mountain Apache, we are dealing 1 disagree with your characterization, Mr. Balaran.
2 with 2 genuine trust duty, and the genuine trust 2 This issue had been brought before. The question
3 duty starts, as the Court of Appeals made it very 3 was, where was the evidence of that? Prior to the
4 explicit in our case, affirming Judge Lamberth's 4 time you demanded that the Interior Department
5 Decerber 21, 1999 opinion, it starts with the 5 Solicitor's office turn over those tapes, none of
6 records. Mr. Balaran, you destroy the records, 6 those tapes were produced in this litigation, and
7 you destroy the trust, because without records 7 those tapes had been required to be produced prior
8 there is no trust. 8 1iothat. So there was no opportunity for
g So our view is as follows, We believe 9 plaintiffs to be able to do that until that period
1G  from the record that Mr. Cohen drafted a 10 of time.
11 memorandum with full knowledge that that 11 Let me also point out, Mr. Balaran, the
12 memorandum affected documents that must be 12 expert that you retained, On Track was a known
13 preserved in this Hitigation. That there was a 13 expert. Other experts in the United States had
14  specific order, at least one that we identified, 14  been engaged in exactly that same thing and when
15 the order of November 9th, which is a few days 15 you review Law Review articles or treatises on
16 prior to his November 13th memorandum, that if 16 these issues, you will see that for lengthy
17 nothing else, reconfirmed -- there may have been a 17 periods of time even prior to the period of time
18 reason why it was a summary order, and that's 18 you engaged in that, dealing with discovery issues
19 because this issue has been discussed and briefed 19  with bar journals and everything else, that issue
20 and argued in front of you many many times. There | 20 was exactly the same and counsel were put on
21 was no reason to recapitulate everything that had 21 mnotice that the records in e-mail backup tapes,
22  been done before. 22  e-mail and other electronic media are not
23 I dont't believe there was a single 23 identical to hard copy records because such things
24 person who was involved in this litigation, that 24 as time, date, modification, bee's and others
25 was not sensitive to the e-mail issues, and that 25 which are essential to the discovery of other
Page 292 Page 294
1 goes right back to June of 1996, when we made sure 1 evidence, are not contained generatly in the hard
2 we confirmed that. And again, nothing here is 2 copies, Mr. Balarazn.
3 umique in a financial litigation. 3 And that was -- what you did, Mr.
4 SPECIAL MASTER BALARAN: May I ask you 4 Balaran, was for the first time demand the
5 aquestion? This is the problem T have. In 5 production of evidence that had been requested and
6 Public Citizen, the Court deferred fo the 6 ordered by the Court on other matters relevant to
7 archivist, because at the time Public Citizen was 7 this case. But for the first time you produced,
8 unable to show that the information was not ail 8  you order it produced.
9 tansferred when it went to paper documents. In 9 They gave you a sampling, not a}l of
10  Armstrong, however, it said that the records show 10 i, if f recall, Mr. Balaran, and On Track went
11 that the two versions may be frequently only 11 through them and not only found that there was no
12 cousins, perhaps distant ones. 12 evidence that they were identical, they identified
13 But isn't it true that here the record 13  the specific data elements which were on its face
14 only showed that when I independently came up with 14 material, and went further than that and said that
15 itin July of 20017 Imean, prior to that, there 15 no documents were preserved on certain tapes that
16  would have been no need for me to go ahead and 16 they had reviewed. Which means that there was no
17 coniract or commission Oza Track fo do the study if 17 ability to even understand what had been
18 a8 a matter of law it kad been decided in this 18 destroyed.
19 jurisdiction that the two media were always 19 SPECIAL MASTER BALARAN: But why would
20 different. In fact, wasn't I the first person to 20 1 have gone through that process if in fact again,
21 Dring that to attention, and that created the 21 as a matter of law or common understanding there
22 record? And if that's so, then how can Mr. Cohen 22 was a distinction between the two? Because if
23  be held liable for having that information when it 23 that was the case, there would have been no need
24 had never been brought before? 24 for Public Citizen to make the decision upholding
25 MR. GINGOLD: Well, I respectfully 25 the archivist, because they simply would have had
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1 to refer to law reviews and others that simply, or 1 2003, what records refained on the Solicitor's
2 whatever technological journals that stated as a 2 e-mail backup tape system are trust records and
3 matter of course that the two media were 3 what are not trust records. And under those
4  different. 4 circumstances, it was extraordinary for the
5 MR. GINGOLD: Mr. Balaran, that would 3 special master to be able to get those records and
6 be great if in fact these particular issues were 6 prove it in this litigation, but it had been
7 ot vigorously and explicitly debated from the 7 proved in other situations before. This was
8 beginning of this case. Iagree with you in that 8 not -- we did not make law in that regard,
9 regard. I would also like to point out that the 9 Mr. Balaran.
10  whole issue of the archivist was also litigated 10 MR. LUSKIN: Iwill be very brief,
11  before Judge Lamberth, and these issues were 1} Mr. Balaran, In the first place, the issue about
12 specifically litigated in the context of whether 12 trust duties or trust obligations with respect to
13 or not what is identified, marked and inventoried 13 the records is truly a red herring here. The
14 with regard to document preservation for the 14 question presenied by the plaintiffs' motion to
15 ordinary destruction schedule for the government 15 show cause is whether or not Mr. Cohen violated
16 discharged the duty of the United States 16 18 U.S. Code Section 4013, which in turn requires
17 Government for, with respect to documents that had | 17  willful. And by that, the law makes clear that it
18 been destroyed in accordance with the normat 18 means specific intend, not general intent, a
19  schedules. And the judge said that did not 19 willful violation of the court order.
20 discharge the duty. 20 Whatever the Department's obligations
21 As a matter of fact, the judge pointed 21 were with respect to the beneficiaries of the
22 out other cases in that regard that said archival 22 trust and whatever claims those trust
23 records standards are not the same standards for 23 beneficiaries might make for breach of trust are
24 litigation or for trust management, that indeed 24 not implicated in these proceedings. The question
25 what was even more important was the way the 25 here is whether or not Mr. Cohen violated a duty
Page 296 Page 298
1 archivists set the standards for destruction is 1 imposed by law through Title 18. And to that
2 solely based on what they are informed by the 2 extent, the trust duties are not portable and
3 agency. Consequently, if the agency did not 3 can't be picked up and put down wherever in Title
4 inform the archivist that a particular record is a 4 18 the plaintiff may wish to put them. The
5 trust record that must be preserved outside the 5 question is whether or not he imposed the duty, or
6 scope of the normal records retention schedule, 6  whether he violated the duties imposed by law.
7 the archivist will necessarily destroy them 7 And to that extent, [ think your last
8 according to six years and seven months. This 8 question to Mr. Gingold was pertinent, which is,
9  issue was debated and the judge said during this 9 wasn't it in fact the case that the understanding
16 period of time before this particular issue was 10 of the parties with respect to the significance of
11 raised with Mr. Cohen, that that just isn't good 11 this metadata was involved in this case. And
12 enough. You cannot rely on archivist standards in 12 certainly your decision to make those tapes
13 this litigation. 13 available to On Track was illuminating with
14 As a matter of fact, my recollection 14  respect to the parties’ understanding of what
15 is, Mr. Balaran, the special master himself was 15 potential benefit that data might have, But
16 actively involved in that, in trying to identify 16  another fllumination and highly contemporaneous
17 the adequacy of the records management in this 17 fact is that the issue that was posed in the
18 [litigation, and that among other things, further 18 Department's request for protective order filed in
19 pointed out, and I'm paraphrasing, Mr. Balaran, 19 November of 1998, decided in 1999, with respect to
20 I'm not purporting to quote you directly, further 20t the 185 tapes that were retained because of the
21 pointed out that it is actually impossibie to 21 mdependent counsel's investigation and were
22 preserve records if you don't know where they were | 22 extant and were never destroyed, was not whether
23 or what they are. 23 or not they were required to produce those tapes
24 And in fact in this particular case, 24 themselves because they contained the metadata
25  we're still not aware as of today, Aprl 25th, 25 about those e-mails, but whether or not they were
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1 poing to be required to review those tapes using 1 behalf of the government,
2 search terms, and priat cut documents that were 2 Gver the course of the past several
3  respounsive, 3 hours today and also many hours on Wednesday, you
4 And when the Department filed that 4 have heard argument from counsel forthe named
5 motion for protective order saying that process is 5 individuals and 1 won't repeat what they say. 1
6 unduly burdensome, the plaintiffs did not come 6. agree with the substance of what they say as to
7 backand say-what in the world are you talking 7 each of theirclients. Ihave dot heard anything
8 about, we're not interested in having those things 8 said by any of them that strikes me as requiring
9 reviewed and the responsive documents printed and | - 9 correction or clarification by me,
10 produced to us, we want the tapes themselves 10 Tn-particular, though; I do want to
11 because they contain metadafa. TFhe entire dispute 1% pickupa onacouple of items that have been
12 overthe production of those tapes was carried on 12 raised through these proceedings. I think
13 with-the understanding that the discovery 13  importantly today, when you were having a
14 obligations of thie defendants were going to be 14  discussion with Miss Jackson about the concept of
- 15 satisfied by the printing out of that data and the 15  the duty to:preserve the tapes and when did that
16 production of physical hard copies. 16 become evident, what I would say.to you is that we
17 And the view now that Mr. Cohen should 17 are clearly here on contempt proceedings, and that
18 have understood that the Court's sunmunary order of 18 certainly in order fo find a civil or criminal
19 November 9th, 1998, contemplated an ongoing 19  contempt, you would have {o find that that duty or
20 obligation to create and maintain that electronic 20  that obligation was clearly and unambiguously set
21 data, because that electronic data if you will, 21 outin an order.
22 was a-distant cousin to what the Department 22 Now we talked-about, there was a
23 understood its obligations and practices 1o be is 23  discussion about whethes the context could inform
24 what we call in philosophy an anachronism. 24 what the order meant. Surely it conld. But
25 And finally, with respect io the order 25  certainly you would have to still find, I believe
Page 300 Page 302
1 of November 27, 1996, you know, one of my favorite 1 under the Project Basic versus Kemyp case, which
2 games at the carnival is playing Whack 2 Mole, 2 has been cited in the Armstrong case and is
3 where you stand there and the mole comes up and 3  generally, I think approved of in the D.C.
4 you have to bit him when he comes out of the hole. 4 Circuit, it's not sufficient just that the order
5 But jet me just make clear that of the six orders 5 be clear and urambiguous-on its own. The duiy
6 identified by the plaintiffs as potentially having 6 that it creates must be known to the person
7 been violated by the named individuals here, and 7 against whom contempt is being sought.
8 particularly Mr. Cohen, that is not one of the 8 And so to be sure, you did find in 2001
9 orders identified and 1 do not believe it is 9 that there was a dutyto produce and save, produce
10 before you for consideration as to whether or not 10 from and save these backup tapes. But did they
11  there was a deliberate violation of that order, 11 know that in 19987 Did they know it in 1996 at
12 evenif it could have been construed to require 12 the time of the order that Mr. Gingold now
13 the maintenance and retention of electronic 13 recently brings into play in these proceedings?
14 documents, 14 That is really the question.
15 SPECIAL MASTER BALARAN: Thank you very 15 And I think very significantly, I just
16 much., Thank you afl. 16 want to read to you a brief passage from
17 MS. HIEMER: Mr. Balaran, [ believe I 17 Magistrate Judge Facciola's ruling in the McPeek
18  have 20 minutes. 18 case, which was against the Department of Justice,
19 MR. BALARANN: Yes. Let's take a recess 19 therefore, another government agency, and it came
20 before that. 20 out just four days after your own July 27, 2001
21 (Recess.) 21  decision, it's an August 1st decision. And here
22 SPECIAL MASTER BALARAN: Miss Hilmer, 22 Magistrate Judge Facciola says, there is certainly
23 you have 20 minutes for your rebuttal. 23 no controlling authority for the proposition that
24 M5, HILMER: Thank you, Mr. Balaran. 24  restoring all backup tapes is necessary in every
25 Tracy Hilmer, for the Department of Justice on 25 case. The Federal Rules of Civil Procedure do not
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1 require such a search, and 4 handful of cases are 1 relevant or, I shouldn't say relevant, that they
2 idiosyncratic and provide little gnidance, I 2 are going to be a proper source of discovery in
3 mean, I think that's dispositive of the question 3 every case.
4 of what people knew or should have known about 4 And let me quote another passage, which
5 preserving backup tapes. 5 TIihink illustrates why he says that. And here
6 SPECIAL MASTER BALARAN: Is that 6 he's really speaking abowt the cost benefit
7 restoring or retaining? I imean, aren't there two 7 analysis, not so much the prospect of facing a
8 different concepts? I mean, we could argue about 8 contempt, as we are sitting here. He says,
9 whether or not there is a duty to restore, but 9  moreover, if government agencies are consistently
10 until that issue is fleshed out, wouldn't there be 10 required to pay for the restoration of backup
11  a duty to at least preserve what you had and then 11 tapes, they may be sorely tempted not to have such
12 worry about later what arguments you were going to 12 systems. There lies disaster. One shudders to
13 make? 13 think what would happen if the computer system at
14 MS. HILMER: 1 can't see how there 14 the Social Security Administration crashed and
15 would be, I don't see how you could separate them. 15  there was no backup systemn. While the notion that
16 Imean, if you had a duty to produce from them, if 16 pgovernment agencies and businesses will not have
17 you koew, if you uaderstood or thought you had a 17 backup systems if they are forced to restore them
18 duty to produce from the backup tapes, then 18 whenever they are sued may seem fanciful. Courts
19 conmsequently, you must have a duty to preserve 19  should not lead them into the temptation.
20 them or at least to get some clarification about 20 SPECIAL MASTER BALARAN: So, was that
21 it. But if you don't think you have an obligation 21 guiding principle what was leading the Department
22 o produce from them, if you don't think of them 22 five years earlier?
23 as something that are a legitimate source for 23 MS. HILMER: In what year, I'm sorry?
24 production under the civil rules, why would you 24 SPECIAL MASTER BALARAN: You're reading
25 have an obligation o even save them? 25 an opinion that came out what year?
Page 304 Page 306
1 SPECIAL MASTER BALARAN: Because it 1 MS. HILMER: M came out in 2001,
2 says in documents, it defines it. Imean when you 2 SPECIAL MASTER BALARAN: And what year
3 say why, it's because it says s0. 3 did the first production request come out?
4 MS, HILMER: But let me -- 4 MS, HILMER: You know, it's outside the
5 SPECIAL MASTER BALARAN: [ mean, would 5 scope of these proceedings, but I assume it's in
6 you say the same thing when it says paper 6 199%.
7 documents, would you question that that was 7 SPECIAI MASTER BALARAN: Right. But
8 certainly part of the corpus of items that should 8 the definition is not outside the scope of these
9 be preserved? 9 proceedings.
10 MS3. HILMER: There is such a body of 16 MS. BILMER: Right,
11 case law. And one of the reasons I quoted 11 SPECIAL MASTER BALARAN: Because it's
12 Magistrate Judge Facciola is precisely because he 12 subsumed directly in the third request and I'm
13 says the Federal Rules of Civil Procedure do not 13 asking you if you'ze telling me when the first
14 require such a search, okay? And at the same 14 request came out in 1996 that everybody was guided
15 time, as Mz. Luskin ably argued, the National 15 by the principles that are articulated by
16  Archives, which sets record keeping stendards, 16 Magistrate Facciola?
17 does nat consider backup tapes worthy of archival 17 MS. HILMER: That's not what I'm
i8 status. 18 saying. What I'm saying is that even foday, the
19 SPECIAL MASTER BALARAN: But is that 19 question of whether you have to search off of
20 the standard for discovery? 20 backup tapes is not resclved. Magistrate Facciola
21 MS. HILMER: I think the standard for 21 says the civil rules don't address it. To my
22 discovery is set out here in McPeek. What McPeck 22 knowledge, the portion of the civil rules that he
23 istelling you, what Judge Facciola is saying here 23 isreferring to and relying upon have not changed
24 is that there is no reason for thinking that 24 to encompass electronic backup tapes, What I'm
25 backup tapes are always and forever going to be 25 saying is that even in 2001, it was not clear what
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1 you had to do with regard 1o these backup tapes 1 records were not on a public record until you had
2 when you got sued and you were a governmnent 2 the On Track report done. Iagree with that as
3 agency, and you had a paper record keeping systern. 3 well 1think what I'm Siang here is that
4 How can you say three years earlier that that was 4 Magistrate Facciola's opinion tends to reinforce
5 known, that it was a duty, that it was a 5 what you were saying there. In other words, even
6 sufficiently clear duty that contempt could rest 6 asrecently as two years ago, there's ¢ magistrate
7 onit? 7 judge who deals with discovery matters day in and
8 ‘What I want to say also with regard to 8 day out, and he's saying the Federal Rules of
9 the magisizrate judge's decision is that he's 9 Civil Procedure don't require this.
10 talking about the prospect of what would happen if 10 Certainly the plaintiffs’ discovery
11 the government had 1o pay svery time it got sued, 11 requests cannot require the government to do more
12 which as I'm sure we're all aware, is every day, 12 than what the Federal Rules of Civil Procedure
13 the government gets sued every day. What would 13  require, and I don't think anybody ever suggested
14  happen if they had to pay for the restoration of 14 that they did, okay? So, I think that that is
15 backup tapes every time they got sued. 15 particularly illuminating in terms of just
16 1 ask this. What would happen if the 16 understanding the duty that people would kave to
17 government, if there was a prospect that the 17 know was associated with the order in order for
18 government could be held in contempt for not 18 the order to be clear and unambiguous. The duty
19 preserving backup tapes every time it got sped? 1 19 is not spelled out, the duty is not spelled out in
20  mean, the concept here is it's not just this case 20 the Federal Rules of Civil Procedure, as
21 and this Department, it's so much broader 21 Magistrate Judge Facciola says. And therefore, it
22 potentially. It's a question of whether every 22 was necessary in this case for there to be a very
23 time the government gets sued, the governiment has 23  specific order that said yes, preserve backup
24 {0 preserve every single backup tape that's being 24 tapes.
25 made every day or every week or every month for an 25 SPECIAL MASTER BALARAN: Okay. The
Page 308 Page 310
1 entirely different purpose than archiving. 1 request for production says I want handwritten
2 Because Public Citizen has already said that the 2 notes, which is ot something that's normally kept
3 judiciary cannot require an electronic archival 3 in the course of business, okay? You secka
4 system until the agencies are ready, willing and 4 protective order that's denied summarily, Does
5 able to do that, and able {o pay for it. 5 that give you the right then fo destroy those
6 What I'm concemed about here is the 6 handwritien notes since, A, as & matter of course,
7 concept that an agency risks being held in 7 it might be burdensome to do so wnder 26, and B,
8 contempt even today, you know, even today, for not 8 if's not in the course of business to do so for
9  having saved all of its backup tapes. 9 whatever reason, C, it's just out of the realm of
10 SPECIAL MASTER BALARAN: T'm just 10 what people can be expected? Does that forgive
11  concerned as to whether the order was clear and 11 you or does that give you the right to just simply
12 specific. I mean, the broader ramifications, and 12  destroyed those handwritten notes?
13 Tam not irying to minimize the impact it might 13 MS. HILMER: I think in that case the
14 have on the government, or minimize Magistrate 14  answer would be no. Ithink the problem here is
15 Facciola's findings, but I'm really interested as 15 that whether the backup tapes -- | mean,
16 to whether or not the 1998 order in November was 16 handwritten notes are clearly encompassed within
17 clear and specific on its face, and put you on 17  the concept of documents that's embodied in the
18 notice as to what vour responsibility was, and 18 Federal Rules of Civil Procedure. You know, I'm
19 therefore, I can intuit by your actions after that 19 not scientifically inclined, but what I want to
20 whether they were willfully in disregard of that, 20 posit is that there might be some technology that
21 orin disregard of that at all. 21  would create or preserve information in some other
22 MS. HILMER: Tunderstand, and I do, 22 form, say for example, dare I say a tape recorder,
23 you know, I also heard your discussion earlier 23 some sort of tape recording mechanism on the wall
24  about whether the fact that these discrepancies 24  of every office. And normally conversations in
25 between the paper records and the clectronic 25 the office are not preserved unless they're taken
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1 down by handwritter nofes or a tape recorder or 1 process of working with the master --
2 some other thing. Perhaps there would be some new 2 SPECIAL MASTER BALARAN: You're not
3 technology that would enable the capture of that 3 saying not that there was a mishap of any sot,
4 for certain reasons. ft might take a while before 4 are you? Because a mishap suggests to me that
5 people realized that that would be a source of 5 perhaps there was an obligation and it just
6 discoverable information. 6 somehow fell through the cracks.
7 SPECIAL MASTER BALARAN: Like the 7 MS. HIL. MER: No, there were mishaps -
8 famous 11 and a half minutes. 8 what I - we referred to the mishaps following
g MS. HILMER: Well, you know, I can’ 9 your May 11th, 1999 decision, when things occurred
10 speak to that as I was under the age of 10 when 10 and there were efforts to bring that to your
11  that ocourred, but I've heard about it. 11 attention. What I'm saying is that the efforts,
12 SPECIAL MASTER BATLARAN: Me too. 12 particelarly with these backup tapes, appears to
13 MS, HILMER: However, what I think is 13 have been in all respects a good faith one, not
14 important to understand is that where technology 14 really in any regard an attempt to destroy
15 is evolving, we're not tatking about reel to reel 15 evidence. And that's what would have to be found
16 tapes that then evolved into cassette tapes, that 16 to impose a serious sanction against the
17 then evolved further to some other type of known 17 governrgent here,
18 media. We're talking about sea changes in the way 18 So Mr. Gingold still bears the burden
19  people do business and the way people make sure 19  of establishing what harm he and his clients have
20 that their business is not disrupted by problems. 20  specifically suffered from the loss of the backup
21  AndI think you hit it exactly right when you 21 tapes that may have contained information
22 noted that what we know in 2003 is not necessarily 22 responsive to the third document request. That's
23 what people would have appreciated back then. And 23  what we're here about. That's what this motion is
24 1think Magistrate Facciola's opinion is right in 24 about. AndI have heard him articulate
25 line with that. 25  generalized claims and complaints about {rust
Page 312 Page 314
1 I wanted to also just comment that 1 records and you know, claims that he states were
2 there was considerable discussion by Mr. Gingold 2 essential. But remember, there was a paper record
3  on Wednesday about Webb versus D.C. and how, for 3  keeping system, paper records were produced. And
4 the concept that that case somehow absolves 4 so until Mr. Gingold and his chents can come
5 plaintiffs of the burden to establish a clear and 5 forward with something that establishes that they
6 unambiguous order that required preservation of 6 really have suffered harm, they are not entitled
7 the backup tapes. Idon't read Webb versus D.C. 7 to any consideration of ant adverse inference. And
§ to say that at all. In fact, as I read Webb § then if they are able to do that, the adverse
9 wversus D.C,, the Court of Appeals reversed Judge 9 inference has to be tailored appropriately.
10 Lamberth for imposing a litigation ending sanction 10 That's what Webb versus D.C. and Shepard versus
i1 because it found that sanction vnwarranted without 11  ABC stand for.
12 evidence that he had considered something lesser. 12 I only briefly want to address the fact
13 And I think that's appropriate here to, 13 that [ think it is a serious deviation in due
14  because there has been some discussion about what 14 process for Mr, Gingold to come in here in these
15 responsibility the party has for the loss of 15 hearings and for the first time raise issues about
16 potential evidence. In Webb versus D.C,, the D.C. 16 orders that are not addressed anywhere, at least
17 Circuit reiterated what it had done in Shepard 17 with any specificity, in his prior pleadings.
18 versus ABC, which is, a sanction for failure to 18 SPECIAL MASTER BALARAN: I1think [ have
19 preserve evidence Is appropriate only when a party 19 stated my position that I'm going to limit the
20 has consciously disregarded its obligation to do 20 record fo those six that are set out in the March
21 so. And that's at page 969 of the Webb decision. 21 20th motion for an order to show cause.
22 There is not evidence that anybody 22 MS. HILMER: 1 appreciate that. 1alse
23 consciously disregarded a known obligation with 23 have concern about the fact that we're hearing
24 regard to the backup tapes. There are mishaps, 24 about new facts only for the first time at this
25 there is a process of realization, there is a 25 proceeding. The Krulitz memo I see referenced
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nowhere. Whatever it is, it's not bere. There
have been references by Mr. Gingold to a meeting
with former government counsel Matt Urie in
Billings, Montana, You know, it's not of record,
not referenced here, and I strongly object to any
consideration of that and I hope you won't.

I do want to make one correction to my
argument on Wednesday and that is, I did review
the argument of October 27, 2000, Again, in light
of our conversations, and there was some
discussion about whether you needed to have
preservation of both the receiving servers and the
sending servers, but it appeared that you thought
they were probably both the same, 5o it wasn'ta
big deal to do. So, I apologize if [ was
incorrect in that.

SPECIAL MASTER BALARAN: Okay.

MS, HILMER: I want to make just one
last point before we close here today. The
government joins private counsel in wrging
termination of these proceedings at this time.
What happened here was at most an error, not
anything like the conscious effort to deprive the
plaintiffs of discovery. There has been no
demonstration of actual harm. And they have had a

Nelie N e IV NS

Page 317

record too, as a matter of fact the United States
Government has been on notice of the need to
protect and preserve the data since at least 1976,
in 1976, the Justice Department participated with
federal banking agencies and endorsed the concept
to create the National Commission for Electronic
Funds Transfers. The whole purpose of that and
the importance of it by the Justice Department was
to insure that all electronic data be preserved
because in 1976, that was a heightened issune for
the Secretary of the Treasury and the Attorney
General of the United States. So this is hardly a
novel issue that we are dealing with here. Thank
you.

{Whereupon, the hearing ended at 3:35
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year, and unlimited pages to identify the legal
and factual basis for their extremely serious

_ charges against the government and these people.

They have had argument here for the better part of
a day and a half and they still have not
specified. We submit that the plaintiffs’ motion
is legally insufficient and that these people are
entitled to resolution of these proceedings in
their favor at this time.

If there is to be further consideration
of appropriate discovery sanctions between the
parties, we would submit that that should occur at
the appropriate time, but that certainly it shoutd
not be addressed here in the context of imposing &
contermnpt sanction against the government or any of
its employees.

Thank you very much, Mr. Balaran,

SPECIAL MASTER BALARAN: I would like
to correct the record. It was 18 and a half
minutes, not 11 and a half, which shows I really
was fentative coming here, just in case whether
there was any dispute to that effect. Do you?

MR, GINGOLD: Iwill make a brief
statement.

First of all, just to correct the
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